HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2001 REGULAR SESSION


Amend printed copy of SB 101/HCS

On page 2, after line 7, by inserting the following:

"Section 4.   KRS 212.230 is amended to read as follows:

(1)
County, city-county, and district boards of health shall:

(a)
Appoint a health officer and fix his salary subject to the approval of the Cabinet for Health Services;

(b)
Hold a regular meeting at least once every three (3) months, except that county or city-county boards whose counties are members of a district health department shall hold a regular meeting at least once every twelve (12) months, and other special or regular meetings as desired and keep full minutes of all the proceedings in a book provided for this purpose;

(c)
Adopt, except as otherwise provided by law, administrative regulations not in conflict with the administrative regulations of the Cabinet for Health Services necessary to protect the health of the people or to effectuate the purposes of this chapter or any other law relating to public health. Notwithstanding any other statute to the contrary, the administrative regulations shall include a policy on the dispensing of prescription medication by a registered nurse or an advanced registered nurse practitioner and shall include a policy on whether a minor under the age of sixteen (16) can explicitly authorize consent for treatment without parental notification when the treatment is provided by a registered nurse or an advanced registered nurse practitioner;

(d)
Act in a general advisory capacity to the health officer on all matters relating to the local department of health;

(e)
Hear and decide appeals from rulings, decisions, and actions of the local health department or health officer, in accordance with KRS Chapter 13B, if the aggrieved party makes written request therefor to the board within thirty (30) days after the ruling, decision, or action complained of; and

(f)
Perform all other functions necessary to carry out the provisions of law and the regulations adopted pursuant thereto, relating to local boards of health; and

(2)
Except as otherwise provided in subsection (1), all powers and authority of the local board of health under existing statutes are transferred to the county department of health.

Section 5.   KRS 212.628 is amended to read as follows:

(1)
All real, personal, and mixed property belonging to the city-county board of health or city-county department of health is hereby transferred to the board and the city-county board of health or city-county department of health shall take all the necessary and proper steps to effect the legal transfer of title and possession of all such property to the board.

(2)
When the board has been organized and all property transferred as provided under subsection (1) of this section, the board may control, operate, or monitor all matters within the county affecting public health including institutions established to safeguard the public health which may encompass city or county medical facilities, nursing homes, medical care of the indigent, and laboratories and clinics necessary for the promotion of public health and environmental protection and which are required or permitted under the provisions of any act of the General Assembly, under any ordinances, orders, and resolutions of the legislative body of the county, or under any rules or regulations promulgated by the Cabinet for Health Services, or by the board. Notwithstanding any other statute to the contrary, the board shall adopt a policy on the dispensing of prescription medication by a registered nurse or an advanced registered nurse practitioner and shall adopt a policy on whether a minor under the age of sixteen (16) can explicitly authorize consent for treatment without parental notification when the treatment is provided by a registered nurse or an advanced registered nurse practitioner.

Section 6.   KRS 212.784 is amended to read as follows:

(1)
Independent district departments of health shall be governed by an independent district board of health which shall be a body politic and corporate. The board shall have jurisdiction throughout the counties, including within all municipalities of the counties with respect to and in accordance with the provisions of KRS 212.780 to 212.794. The board may, in its corporate name, sue and be sued, contract and be contracted with, acquire real, personal, and mixed property by deed, purchase, gift, devise, lease, or otherwise, and mortgage, pledge, sell, convey, or otherwise dispose of same. The board may make appropriate rules and regulations and do all things reasonable or necessary in order to carry out the work and to properly perform the duties intended as required under the provisions of KRS 212.780 to 212.794. The title to all property acquired for purposes of KRS 212.780 to 212.794 whether real, personal, and mixed, or whether acquired by deed, gift, purchase, devise, or otherwise, shall vest in the board and shall be exempt from taxation.  When and after the board and department established under the provisions of KRS 212.782 are organized, and except as otherwise provided herein, the board and department shall succeed to and be vested with all of the functions, obligations, powers, duties, immunities, and privileges now being exercised by the district board of health and district department of health, and thereupon the district board of health and district department of health shall cease to exist and all laws and amendments to any such laws, relating to and governing the district board of health and district department of health, in conflict with the provisions of KRS 212.780 to 212.794 shall, to the extent of such conflict, stand and be repealed.

(2)
When an independent district board of health is created pursuant to KRS 212.782, all powers and duties of the previous district board of health and local boards of health, except as otherwise provided in KRS 212.780 to 212.794, are transferred to the newly created independent district board of health and independent district department of health. Independent district boards of health and independent district departments of health established under KRS 212.782 shall succeed to and be vested with all the functions, powers, obligations, duties, immunities, and privileges exercised by a district health department and local board of health. Notwithstanding any other statute to the contrary, the board shall adopt a policy on the dispensing of prescription medication by a registered nurse or an advanced registered nurse practitioner and shall adopt a policy on whether a minor under the age of sixteen (16) can explicitly authorize consent for treatment without parental notification when the treatment is provided by a registered nurse or an advanced registered nurse practitioner.
Section 7.   KRS 311.720 is amended to read as follows:

As used in KRS 311.710 to 311.820, and laws of the Commonwealth unless the context otherwise requires:

(1)
"Abortion" shall mean the use of any means whatsoever, including the prescription or other use of an abortifacient such as Mifepristone, also known as RU-486, to terminate the pregnancy of a woman known to be pregnant with intent to cause fetal death;

(2)
"Hospital" shall mean those institutions licensed in the Commonwealth of Kentucky pursuant to the provisions of KRS Chapter 216;

(3)
"Consent" as used in KRS 311.710 to 311.820 with reference to those who must give their consent shall mean an informed consent expressed by a written agreement to submit to an abortion on a written form of consent to be promulgated by the secretary for health services;

(4)
"Cabinet" shall mean the Cabinet for Health Services of the Commonwealth of Kentucky;

(5)
"Fetus" shall mean a human being from fertilization until birth;

(6)
"Human being" shall mean any member of the species homo sapiens from fertilization until death;

(7)
"Partial-birth abortion" shall mean an abortion in which the physician performing the abortion partially vaginally delivers a living fetus before killing the fetus and completing the delivery;

(8)
"Vaginally delivers a living fetus before killing the fetus" shall mean deliberately and intentionally delivers into the vagina a living fetus, or a substantial portion thereof, for the purpose of performing a procedure the physician knows will kill the fetus, and kills the fetus;

(9)
"Physician" shall mean any person licensed to practice medicine in the Commonwealth or osteopathy pursuant to the provisions of this chapter;

(10)
"Viability" shall mean that stage of human development when the life of the unborn child may be continued by natural or life-supportive systems outside the womb of the mother;

(11)
"Accepted medical procedures" shall mean procedures of the type performed in the manner and in a facility with equipment sufficient to meet the standards of medical care which physicians engaged in the same or similar lines of work, would ordinarily exercise and devote to the benefit of their patients;

(12)
"Medical emergency" means any condition which, on the basis of the physician's good faith clinical judgment, so complicates the medical condition of a pregnant female as to necessitate the immediate abortion of her pregnancy to avert her death or for which a delay will create serious risk of substantial and irreversible impairment of a major bodily function;

(13)
"Medical necessity" means a medical condition of a pregnant woman that, in the reasonable judgment of the physician who is attending the woman, so complicates the pregnancy that it necessitates the immediate performance or inducement of an abortion; and

(14)
"Probable gestational age of the embryo or fetus" means the gestational age that, in the judgment of a physician, is, with reasonable probability, the gestational age of the embryo or fetus at the time that the abortion is planned to be performed.

Section 8.   KRS 311.732 is amended to read as follows:

(1)
For purposes of this section the following definitions shall apply:

(a)
"Minor" means any person under the age of eighteen (18);

(b)
"Emancipated minor" means any minor who is or has been married or has by court order or otherwise been freed from the care, custody, and control of her parents; and

(c)
"Abortion" means the use of any instrument, medicine, drug, or any other substance or device, including the prescription or other use of an abortifacient such as Mifepristone, also known as RU-486, with intent to terminate the pregnancy of a woman known to be pregnant with intent other than to increase the probability of a live birth, to preserve the life or health of the child after live birth, or to remove a dead fetus.

(2)
No person shall perform an abortion upon a minor unless:

(a)
The attending physician or his agent secured the informed written consent of the minor and one (1) parent or legal guardian;

(b)
The minor is emancipated and the attending physician or his agent has received the informed written consent of the minor; or

(c)
The minor elects to petition any Circuit or District Court of the Commonwealth pursuant to subsection (3) of this section and obtain an order pursuant to subsection (4) of this section granting consent to the abortion and the attending physician or his agent has received the informed written consent of the minor.

(3)
Every minor shall have the right to petition any Circuit or District Court of the Commonwealth for an order granting the right to self-consent to an abortion pursuant to the following procedures:

(a)
The minor or her next friend may prepare and file a petition setting forth the request of the minor for an order of consent to an abortion;

(b)
The court shall insure that the minor prepares or her next friend is given assistance in preparing and filing the petition and shall insure that the minor's identity is kept anonymous;

(c)
The minor may participate in proceedings in the court on her own behalf or through her next friend and the court shall appoint a guardian ad litem for her. The court shall advise her that she has a right to court-appointed counsel and shall provide her with such counsel upon her request;

(d)
All proceedings under this section shall be anonymous and shall be given preference over other matters to insure that the court may reach a decision promptly, but in no case shall the court fail to rule within seventy-two (72) hours of the time of application, provided that the seventy-two (72) hour limitation may be extended at the request of the minor; and

(e)
The court shall hold a hearing on the merits of the petition before reaching a decision. The court shall hear evidence at the hearing relating to the emotional development, maturity, intellect, and understanding of the minor; the nature, possible consequences, and alternatives to the abortion; and any other evidence that the court may find useful in determining whether the minor should be granted majority rights for the purpose of consenting to the abortion or whether the abortion is in the best interest of the minor.

(4)
The court shall enter a written order, making specific factual findings and legal conclusions supporting its decision as follows:

(a)
Granting the petition for an abortion if the court finds that the minor is mature and well informed enough to make the abortion decision on her own;

(b)
Granting consent to the abortion if the court finds that the performance of the abortion would be in the minor's best interest; or

(c)
Deny the petition, if the court finds that the minor is immature and that performance of the abortion would not be in the minor's best interest.

(5)
Any minor shall have the right of anonymous and expedited appeal to the Court of Appeals, and that court shall give precedence over other pending matters.

(6)
No fees shall be required of any minor who declares she has no sufficient funds to pursue the procedures provided by this section.

(7)
The Supreme Court is respectfully requested to promulgate any rules and regulations it feels are necessary to ensure that proceedings under this section are handled in an expeditious and anonymous manner.

(8)
The requirements of subsections (2), (3), and (4) of this section shall not apply when, in the best medical judgment of the physician based on the facts of the case before him, a medical emergency exists that so complicates the pregnancy as to require an immediate abortion. A physician who does not comply with subsection (2), (3), or (4) of this section due to the utilization of this exception shall certify in writing the medical indications upon which his judgment was based.

(9)
A report indicating the basis for any medical judgment that warrants failure to obtain consent pursuant to this section shall be filed with the Cabinet for Health Services on a form supplied by the cabinet. This report shall be confidential.

(10)
Failure to obtain consent pursuant to the requirements of this section is prima facie evidence of failure to obtain informed consent and of interference with family relations in appropriate civil actions. The law of this state shall not be construed to preclude the award of exemplary damages in any appropriate civil action relevant to violations of this section. Nothing in this section shall be construed to limit the common-law rights of parents.

Section 9.   KRS 315.040 is amended to read as follows:

(1)
Nothing in this chapter shall be construed to prevent, restrict, or otherwise interfere with the sale of nonprescription drugs in their original packages by any retailer. No rule or regulation shall be adopted by the Board of Pharmacy under this chapter which shall require the sale of nonprescription drugs by a licensed pharmacist or under the supervision of a licensed pharmacist.

(2)
Nothing in this chapter shall interfere with the professional activities of any licensed practicing physician, or prevent the physician from keeping any drug or medicine that he or she may need in his or her practice, from compounding the physician's own medications, or from dispensing or supplying to patients any article that seems proper to the physician.

(3)
Nothing in this chapter shall be construed to interfere with the activities of a midlevel health care practitioner as provided in KRS 216.925.

(4)
Nothing in this chapter pertaining to the use of collaborative care agreements shall apply in any hospital or other health facility operated by a hospital without the express written permission of the hospital's governing body. Collaborative care agreements may be restricted by the policies and procedures of the facility.

(5)
Nothing in this chapter shall interfere with the activities of a physician assistant as authorized in KRS Chapter 311.

(6)
Nothing in this chapter shall interfere with the activities of an advanced registered nurse practitioner as authorized in KRS Chapter 314.

(7)
Nothing in this chapter shall interfere with the activities of a registered nurse licensed under KRS 314.041 or an advanced registered nurse practitioner licensed under KRS 314.042 who:

(a)
Dispenses a prescription drug that meets the requirements of KRS Chapter 217 and that is approved by the Department of Public Health for use in local health departments;

(b)
Is acting within the scope of practice and dispensing under a valid prescription drug order issued by a practitioner under KRS 217.015; and

(c)
Is an agent of a local health department operating under KRS Chapter 212.

(8)
Nothing in this chapter shall interfere with the activities of a registered nurse licensed under KRS 314.041 or an advanced registered nurse practitioner licensed under KRS 314.042 who:

(a)
Dispenses a prescription drug that meets the requirements of KRS Chapter 217 and that is approved by a sponsoring organization as defined in KRS 216.940 for use by a charitable health provider;

(b)
Is acting within the scope of practice and dispensing under a valid prescription drug order issued by a practitioner under KRS 217.015; and

(c)
Is a charitable health care provider or an agent of a charitable health provider operating under KRS 216.940 to 216.945.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 315 IS CREATED TO READ AS FOLLOWS:

(1)
No pharmacist who states in writing, based on moral, religious, or professional grounds, his or her objection to the dispensing of medication or devices whose primary purpose is to terminate a pregnancy shall be required to or be held liable for refusal to perform or participate in the dispensing of medications or devices whose primary purpose is to terminate a pregnancy.
(2)
It shall be an unlawful discriminatory practice for:

(a)
Any person to impose penalties, take disciplinary action against, or deny or limit public funds, licenses and certification degrees, or other approvals or documents of qualification to any pharmacist for his or her refusal, based on objections on moral, religious, or professional grounds, to participate and cooperate in the dispensing of any medication or device whose primary purpose is to terminate a pregnancy; and

(b)
Any public or private agency, institution, person, including a medical, nursing, or other school, or hospital to deny admission to, impose any burdens in terms of conditions of employment upon, or otherwise discriminate against any applicant for admission thereto or any pharmacist on account of his or her unwillingness or refusal to dispense or distribute medication or devices whose primary purpose is to terminate a pregnancy, where the unwillingness or refusal is based on moral, religious, or professional grounds.

Section 11.   Whereas, access to drugs and medications are of utmost importance to the citizens of this Commonwealth, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law."
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