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AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 17.170 is amended to read as follows:

(1)
As used in this section, "qualifying felon" means:

(a)
Any person convicted on or after July 14, 1992, of a felony offense under KRS Chapter 510 or KRS 530.020;[, ]
(b)
Any person[shall, or] who is in the custody of the Department of Corrections or a correctional facility or jail under contract with the Department of Corrections on July 14, 1992, for an offense under KRS Chapter 510 or KRS 530.020;

(c)
Any person convicted of a violation of KRS 511.020; or

(d)
Any violent offender as defined in KRS 439.3401.

(2)
A qualifying felon shall[may,] have a sample of blood, an oral swab, or a sample obtained through a noninvasive procedure taken by the Department of Corrections for DNA (deoxyribonucleic acid) law enforcement identification purposes and inclusion in law enforcement identification databases.

(a)
Except that a violent offender, or a person convicted of a violation of KRS 511.020, committed to the Department of Corrections on or after July 15, 2002, shall have a sample taken for DNA analysis; and
(b)
Any violent offender, or any person convicted of a violation of KRS 511.020, committed to the Department of Corrections before July 15, 2002, may have a sample taken for DNA analysis.
(c)
The Department of Corrections may implement the program specified in paragraph (a) or (b) at an earlier date if sufficient funding is available to the department and to the Department of State Police to properly administer the program.

(d)
All costs for the taking of samples for DNA analysis shall be borne by the Department of Corrections. No county, urban-county, charter county, or consolidated local government shall be required to bear any cost associated with compliance with the provisions of this section.
(3)[(2)]
The samples shall be obtained in a medically approved manner by a physician, registered nurse, phlebotomist, medical technician, or medical technologist, and packaged and submitted in containers provided by the Department of State Police forensic laboratory in accordance with administrative regulations promulgated by the Department of State Police forensic laboratory. No civil liability shall attach to any person authorized to obtain the DNA sample[draw blood] as provided by this section as a result of the act of obtaining the DNA sample[drawing blood] from any person, provided the procedure was done[blood was drawn] according to generally accepted medical procedures.

(4)[(3)]
The cost of testing shall be paid by the agency or individual making the request for testing.

(5)[(4)]
Any person who tampers or attempts to tamper with any DNA sample collected under this section[of blood] or its[the] container[ collected pursuant to subsection (1) or (2)] without lawful authority shall be guilty of a Class D felony.

Section 2.   KRS 17.175 is amended to read as follows:

(1)
A centralized database of DNA (deoxyribonucleic acid) identification records for convicted criminals, crime scene specimens, missing persons, and close biological relatives of missing persons shall be established in the Department of State Police under the direction, control, and supervision of the State Police forensic laboratory. The established system shall be compatible with the procedures set forth in a national DNA identification index to ensure data exchange on a national level.

(2)
The purpose of the centralized DNA database is to assist federal, state, and local criminal justice and law enforcement agencies within and outside the Commonwealth in the identification, detection, or exclusion of individuals who are subjects of the investigation or prosecution of sex-related crimes, violent crimes, or other crimes and the identification and location of missing and unidentified persons.

(3)
The Department of State Police forensic laboratory shall receive, analyze, and classify samples of blood received from the Department of Corrections in compliance with KRS 17.170 and this section, and samples from other sources, and shall file the DNA results in the centralized databases for identification and statistical purposes.

(4)
Records produced from the samples shall be used only for law enforcement purposes and shall be exempt from the provisions of KRS Chapter 61.

(5)
A person whose DNA profile has been included in the data bank pursuant to this chapter may request expungement on the grounds that the felony conviction on which the authority for including the DNA profile was based, has been reversed and the case dismissed. The Department of State Police shall expunge all identifiable information in the data bank pertaining to the person and destroy all samples from the person upon receipt of:

(a)
A written request for expungement pursuant to this section; and

(b)
A certified copy of the court order reversing and dismissing the conviction.

(6)
The Department of State Police forensic laboratory shall promulgate administrative regulations necessary to carry out the provisions of the DNA database identification system to include procedures for collection of DNA samples[ of blood] and the database system usage and integrity.

(7)
Any person who disseminates, receives, or otherwise uses or attempts to use information in the database, knowing that such dissemination, receipt, or use is for a purpose other than authorized by law, shall be guilty of a Class A misdemeanor.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 455 IS CREATED TO READ AS FOLLOWS:

(1)
A person incarcerated under sentence of death may move the sentencing court to order forensic DNA testing of biological evidence that was secured in relation to the offense for which the sentence was imposed, but that was not subjected to the requested forensic DNA testing because the technology for the testing was not available at the time of trial.

(2)
Reasonable notice and an opportunity to respond and be heard must be provided to the Attorney General. 

(3)
A trial court shall order DNA testing under this section if the applicant establishes by a preponderance of the evidence that: 

(a)
The identity of the individual committing the offense was a contested issue at the trial that resulted in the conviction;

(b)
Biological evidence was collected in relation to the offense that resulted in the conviction, and the biological evidence still exists;

(c)
It is possible to subject the biological evidence to forensic DNA testing or retesting, and an exclusionary result would necessarily exonerate the applicant;

(d)
The biological evidence to be tested has been subjected to a chain of custody sufficient to establish that it has not been substituted, tampered with, replaced, or altered in any material respect;

(e)
The biologic evidence has not been previously subjected to DNA testing or, if previously subjected to DNA testing, the type of testing requested in the motion is capable of resolving an issue not resolved in the previous test;

(f)
The forensic DNA testing requested employs a scientific method sufficiently reliable and relevant to be admissible under the Kentucky Rules of Evidence; and

(g)
The motion is filed to demonstrate actual innocence and not to unreasonably delay the execution of a sentence or the administration of justice.

(4)
If the applicant meets the requirements of subsection (3) of this section, the trial court shall order that:

(a)
The requested DNA testing be conducted by the Kentucky State Police forensic laboratory, by a laboratory recommended by the department, or, on agreement of the parties, by another laboratory;

(b)
The DNA testing be conducted under reasonable conditions designed to protect the integrity of the evidence and the testing process; and

(c)
On completion of the DNA testing, the results of the testing and all data related to the testing required for an evaluation of the test results be immediately filed with the court and copies of the results and data be served on the applicant and the attorney representing the state.

(5)
On the filing of a motion under this section, unless the motion is summarily dismissed, the court shall order the preservation, until the proceedings under this section have concluded, of all evidence in the movant's case that is in the care, custody, or control of the Commonwealth, a laboratory, or an officer of the court and that may be subject to DNA testing.

(6)
The provisions of this section shall be available to an offender sentenced to death before September 1, 2001, and thereafter, who wishes to assert a claim of actual innocence based on DNA testing technology not available at the time of trial but available before September 1, 2001, unless the offender makes a motion under this section prior to September 1, 2003.

Section 4.   Section 3 of this Act shall take effect on September 1, 2001.
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