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AN ACT relating to insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 304.12-030 is amended to read as follows:

(1)
As used in this section:

(a)
"Replacement" means any transaction in which a new life insurance policy or annuity contract is to be purchased and by reason of such transaction an existing life insurance policy or annuity contract has been or is to be:

1.
Lapsed, forfeited, surrendered[,] or partially surrendered, assigned to the replacing insurer, or otherwise terminated;

2.
Converted to reduced paid-up insurance, continued as extended term insurance, or otherwise reduced in value by the use of nonforfeiture benefits or other policy values;

3.
Amended so as to effect either a reduction in benefits or in the term for which coverage would otherwise remain in force or for which benefits would be paid;

4.
Reissued with any reduction in cash value; or

5.
Used in a financed purchase[Pledged as collateral or subjected to borrowing, whether in a single loan or under a schedule of borrowing over a period of time for amounts in the aggregate exceeding twenty-five percent (25%) of the loan value set forth in the policy];

(b)
"Existing insurer" means the insurance company whose existing life insurance policy or annuity contract is or will be terminated or otherwise affected in a replacement transaction;

(c)
"Replacing insurer" means the insurance company that issues or proposes to issue a new life insurance policy or annuity contract in a replacement transaction;[ and]
(d)
"Existing life insurance policy or annuity contract" means any individual life insurance policy or annuity contract in force including a life insurance policy under a binding or conditional receipt or a life insurance policy or annuity contract that is within an unconditional refund period; and

(e)
"Financed purchase" means the purchase of a new policy involving the actual or intended use of funds obtained by the withdrawal or surrender of, or by borrowing from values of, an existing policy, to pay all or part of any premium due on the new policy. If a withdrawal, surrender, or borrowing involving the policy values of an existing policy is used to pay premiums on a new policy owned by the same policyholder and issued by the same company within four (4) months before or thirteen (13) months after the effective date of the new policy, it will be deemed prima facie evidence of the policyholder's intent to finance the purchase of the new policy with existing policy values. This prima facie standard is not intended to increase or decrease the monitoring obligations of the existing insurer[, but excluding life insurance obtained through the exercise of a dividend option].

(2)
Any person who solicits an application for a new life insurance policy or annuity contract on the life of another and who knows, or with the exercise of reasonable inquiry should know, that such insurance will be purchased or otherwise acquired in a replacement transaction shall not issue a new life insurance policy or annuity contract to the applicant until thirty (30) days after notice of such proposed replacement together with a copy of all soliciting material shown or delivered to the proposed insured has been delivered by the replacing insurer to the existing insurer.

(3)
No replacing insurer shall issue any life insurance policy or annuity contract in a replacement transaction to replace an existing life insurance policy or annuity contract unless the replacing insurer shall agree in writing with the insured that:

(a)
The new life insurance policy or annuity contract issued by the replacing insurer will not be contestable by it in the event of such insured's death to any greater extent than the existing life insurance policy or annuity contract would have been contestable by the existing insurer had such replacement not taken place provided, however, that this paragraph shall not apply to that amount of insurance written and issued which exceeds the amount of the existing life insurance; and

(b)
The new life insurance policy or annuity contract issued by the replacing insurer may be voluntarily surrendered by the insured at any time within thirty (30) days after its delivery to the insured in exchange for a full refund of premiums paid by the replacing insurer to the insured.

(4)
Unless otherwise specifically included, subsections (2) and (3) of this section shall not apply to:

(a)[
Annuities;

(b)]
Individual credit life insurance;

(b)[(c)]
Group life insurance, group credit life insurance, and life insurance policies issued in connection with a pension, profit-sharing or other benefit plan qualifying for tax deductibility of premiums, provided, however, that as to any plan described in this subsection, full and complete disclosure of all material facts shall be given to the administrator of any plan to be replaced;

[(d)
Variable life insurance under which the death benefits and cash values vary in accordance with unit values of investments held in a separate account;]
(c)[(e)]
An application to the existing insurer that issued the existing life insurance and a contractual policy change or conversion privilege or a privilege of policy change granted by the insurer is being exercised;

(d)[(f)]
Existing life insurance that is a nonconvertible term life insurance policy which will expire in five (5) years or less and cannot be renewed; or

(e)[(g)]
Proposed life insurance that is to replace life insurance under a binding or conditional receipt issued by the same company.

[(5)
As to proposed life insurance that is to replace existing life insurance issued by the same insurer or an insurer in the same group of affiliated insurers:

(a)
Subsection (2) of this section shall not apply to such insurance; and

(b)
Subsection (3) of this section shall apply to such insurance.]
(5)[(6)]
No person shall make or issue, or cause to be made or issued, any written or oral statement of a material fact which is untrue or omit to state a material fact necessary in order to make the statements made, in the light of circumstances under which they were made, not misleading with respect to comparisons as to the terms, conditions, or benefits contained in any policy for the purpose of inducing or attempting or tending to induce the policyholder to lapse, forfeit, borrow against, surrender, retain, exchange, modify, convert, or otherwise affect or dispose of any insurance policy.

Section 2.   KRS 304.15-700 is amended to read as follows:

(1)
No person may act as a viatical settlement provider or broker, or enter into or solicit a viatical settlement contract without first having obtained a license from the commissioner. All applicants for a viatical settlement broker license shall[ attend the required viatical broker training and] pass a viatical broker examination designated by the department through administrative regulation.

(2)
The examination of contracts shall take place simultaneously with the company's approval process. Any form to be used in the solicitation of the transaction and the transaction shall be filed for prior approval with the department and shall contain a form number. Viatical settlement providers and brokers shall provide the department notice of any change in the licensee's name, residence address, principal business address, or mailing address at least thirty (30) days prior to the effective date of the change.

(3)
The commissioner shall promulgate administrative regulations in accordance with KRS Chapter 13A that are necessary to provide for the following:

(a)
Licensing of viatical settlement providers;

(b)
Licensing of viatical settlement brokers;

(c)
Termination or revocation of the license of a viatical settlement provider and a viatical settlement broker; and

(d)
Prescribing that the amount of the viatical examination fee shall be equal to the life examination fee.

(4)
Prior to issuance of a license as a viatical settlement broker or viatical settlement provider, the applicant shall file with the commissioner, and thereafter for as long as the license remains in effect shall keep in force, evidence of financial responsibility in the sum of not less than five hundred thousand dollars ($500,000) per occurrence, and the sum of one million five hundred thousand dollars ($1,500,000) in the aggregate, for all occurrences within one (1) year. This evidence shall be in the form of an errors and omissions insurance policy issued in accordance with this chapter[by an authorized insurer], a bond issued in accordance with this chapter[by an authorized corporate surety], a deposit, or any combination of these evidences of financial responsibility. The policy, bond, deposit, or combination thereof shall not be terminated without thirty (30) days' prior written notice to the licensee and the commissioner.

(5)
No person shall use any viatical settlement contract in this Commonwealth unless it has been filed with and approved by the commissioner. At the expiration of sixty (60) days from the date the filing is complete, the form filed shall be deemed approved unless the commissioner has by order given prior approval or disapproval. Approval of a form by the commissioner shall constitute a waiver of any unexpired portion of the waiting period. The commissioner may extend by not more than thirty (30) days the time period in which he or she may approve or disapprove any form. The commissioner shall give notice to the licensee of the extension before expiration of the initial sixty (60) day period. At the expiration of the extended period, and in the absence of the prior approval or disapproval, the form shall be deemed approved. The commissioner may at any time, after notice and for cause shown, withdraw any approval. The commissioner shall disapprove a viatical settlement contract form if, in the determination of the commissioner, the contract or provisions contained therein are unreasonable, contrary to the interests of the public, or otherwise are misleading or unfair to the policyowner. Upon notice and hearing the commissioner shall withdraw approval of any contract later determined to be unreasonable, misleading, unfair, or contrary to the interest of the public.

(6)
A licensed viatical settlement provider shall not use any person to perform the functions of a viatical settlement broker as defined in KRS 304.15-020 unless the person holds a current and valid license as a viatical settlement broker. Individuals employed by viatical settlement providers shall not engage in viatical settlement broker activities unless they hold a current and valid license. A licensed viatical settlement broker shall not use any person to perform the functions of a viatical settlement provider as defined in KRS 304.15-020 unless the person holds a current and valid license as a viatical settlement provider. Individuals employed by viatical settlement brokers shall not engage in viatical settlement broker activities unless they hold a current valid license.

(7)
If any employee of a licensee violates any provision of KRS 304.15-020, 304.15-700 to 304.15-720, 304.42-190, and 304.99-126, the department may take disciplinary action against the employer licensee.

(8)
When a viatical settlement provider elects to use a related provider trust in accordance with KRS 304.15-716, the viatical settlement provider shall file notice of its intention to use that trust with the department with a copy of the trust agreement. Any change in the trust agreement shall be filed with the commissioner prior to its effect.

(9)
Notwithstanding the manner in which the viatical settlement broker is compensated, a viatical settlement broker represents the viator and owes a fiduciary duty to the viator to act according to the viator's instructions and in the best interest of the viator.

(10)
Any additional death benefit payment on a life insurance policy that is the subject of a viatical settlement contract with a double or additional indemnity for accidental death shall be payable to the following:

(a)
The beneficiary last named by the policy owner prior to entering into the viatical settlement contract; or

(b)
To the estate of the viator in the absence of a beneficiary.

Section 3.   KRS 304.15-717 is amended to read as follows:

It is unlawful for any person:

(1)
To knowingly enter into a viatical settlement contract when the subject life insurance policy was obtained by means of a false, deceptive, or misleading application for the life insurance policy;

(2)
In the solicitation or purchase of a viatical settlement:

(a)
To employ a device, scheme, or artifice to defraud;

(b)
To obtain money or property by means of an untrue statement of a material fact, or by any omission to state a material fact;

(c)
To engage in any transaction, practice, or course of business that operates or would operate as a fraud or deceit upon a person; and

(d)
To misrepresent that the viatical provider, viatical broker, or other licensee has been guaranteed, sponsored, recommended, or approved by the state, or by any local, state, or federal agency or officer thereof.


This subsection shall not prohibit a statement that the person is licensed, if that statement is true and the effect of the statement is not misrepresented;

(3)
To act as a viatical settlement broker if the person is acting as a viatical settlement provider in the same viatical settlement contract;

(4)
To act as the viatical settlement broker or provider regarding a life insurance policy if the broker or provider is the life insurance agent that produced or receives commissions from the policy being viated;[ and]
(5)
If the person is licensed as a viatical settlement provider or viatical settlement broker, to pay any compensation or provide anything of value to an insured's physician, attorney, accountant, or any other person who provides medical, legal, or financial advice to the insured as a finder's or referral fee; and

(6)
To enter into a viatical settlement contract within a two (2) year period commencing with the date of issuance of the insurance policy or certificate unless the viator certifies to the viatical settlement provider that one (1) or more of the following conditions have been met within the two (2) year period:
(a)
The policy was issued upon the viator’s exercise of conversion rights arising out of a group or individual policy, provided the total of the time covered under the conversion policy plus the time covered under the prior policy is at least twenty-four (24) months. The time covered under a group policy shall be calculated without regard to any change in insurance carriers, provided the coverage has been continuous and under the same group sponsorship;
(b)
The viator is a charitable organization exempt from taxation under 26 U.S.C. sec. 501(c)(3);
(c)
The viator is not a natural person (e.g., the owner is a corporation, limited liability company, partnership, etc.); or
(d)
1.
The viator submits independent evidence to the viatical settlement provider that one (1) or more of the following conditions have been met within the two (2) year period:
a.
The viator or insured is diagnosed terminally or chronically ill;
b.
The viator’s spouse dies;
c.
The viator divorces his or her spouse;
d.
The viator retires from full-time employment;
e.
The viator becomes physically or mentally disabled and a physician determines that the disability prevents the viator from maintaining full-time employment;
f.
The viator was the insured’s employer at the time the policy or certificate was issued and the employment relationship terminated;
g.
A final order, judgment, or decree is entered by a court of competent jurisdiction, on the application of a creditor of the viator, adjudicating the viator bankrupt or insolvent, or approving a petition seeking reorganization of the viator or appointing a receiver, trustee, or liquidator to all or a substantial part of the viator’s assets;
h.
The viator experiences a significant decrease in income that is unexpected and that impairs the viator’s reasonable ability to pay the policy premium; or
i.
The viator or insured disposes of his or her ownership interests in a closely held corporation.
2.
Copies of the independent evidence described in subparagraph 1. of this paragraph and documents required by KRS 304.15-715 shall be submitted to the insurer when the viatical settlement provider submits a request to the insurer for verification of coverage. The copies shall be accompanied by a letter of attestation from the viatical settlement provider that the copies are true and correct copies of the documents received by the viatical settlement provider. 
3.
If the viatical settlement provider submits to the insurer a copy of the owner or insured’s certification described in this paragraph when the provider submits a request to the insurer to effect the transfer of the policy or certificate to the viatical settlement provider, the copy shall be deemed to conclusively establish that the viatical settlement contract satisfies the requirements of this section and the insurer shall timely respond to the request.
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