UNOFFICIAL COPY AS OF  01/08/02
02 REG. SESS.
02 RS BR 1026


AN ACT relating to concessions in state parks.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act, unless the context clearly indicates otherwise:
(1)
"Concession" means a commercial activity that includes but is not limited to outfitter services, rafting, canoe and boat rental and livery services, fishing and hunting guide services, and horseback riding stables or services that are provided on lands within the state park system;

(2)
"Concessionaire" means a person or entity that conducts a commercial concession activity on lands within the state park system under the authorization of the Department of Parks; and

(3)
"Master agreement" means an agreement between a concessionaire and the Department of Parks, having a term of ten (10) years that establishes the terms and conditions for occupancy and use of land in state parks by an authorized concessionaire.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds and declares that the experience, skills, trained staff, and investment in equipment that are provided by authorized concessionaires are necessary for members of the public to facilitate their use and enjoyment of recreational and educational opportunities within the state park system, and that such activities constitute an important contribution toward meeting the recreational and educational objectives of resource management plans administered by the Department of Parks; and that an effective relationship between the Department of Parks and concessionaires requires implementation of policies and programs that facilitate quality concession services to the public and for concessionaires to have a reasonable opportunity to engage in successful business ventures.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding the provisions of KRS Chapter 45A, the secretary of the Tourism Development Cabinet, in conjunction with the commissioner of the Department of Parks, shall establish standards for the evaluation of applications for and the issuance of master agreements to concessionaires by the promulgation of administrative regulations in accordance with KRS Chapter 13A.

(2)
The secretary of the Tourism Development Cabinet shall consult with the secretary of the Finance and Administration Cabinet when establishing standards to ensure that standards established pursuant to subsection (1) of this section do not conflict with the underlying purposes of KRS Chapter 45A.

(3)
With respect to each individual or business entity making an application to the secretary of the Tourism Development Cabinet for a master agreement to operate a concession in state parks that are under the authority and supervision of the Department of Parks, the secretary of the Tourism Development Cabinet shall make inquiries and request materials of the applicant that shall include, but not be limited to, a description of the concession activity; capital and other anticipated expenditures for the concession and the anticipated sources of funding therefor; the anticipated employment and wages to be paid at the concession; business plans which indicate the average number of days in a year in which the concession will be in operation and open to the public; the skill, experience, and knowledge of the persons or entity under consideration; and the anticipated revenues and expenses generated by the concession.

(4)
The secretary shall upon receipt of an application complete a review of the application and all supporting materials and take action thereon within ninety (90) days from the date of receipt.

(5)
The standards for approval of an application for a master agreement shall include but not be limited to the applicant's skill, experience, and knowledge of the concession's activity, and financial capability of the persons or entity under consideration. Preference shall be given to current concessionaires who are satisfactorily fulfilling the terms of existing licenses and contractual agreements.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

(1)
The secretary, upon approval of an application for a master agreement, may issue a master agreement to a concessionaire. The terms and provisions of each master agreement shall include and provide for, but not be limited to:

(a)
Specific requirements that protect the health and welfare of the public;

(b)
Specific requirements that concern the conservation of resources within the state park system;

(c)
A term of ten (10) years except as provided in subsection (2) of this section;

(d)
A return to the Commonwealth through an authorization fee in accordance with subsection (4) of this section;

(e)
A plan to conduct performance evaluations in accordance with Section 5 of this Act; and

(f)
A means to modify the terms and conditions of a master agreement to reflect material changes in facts and conditions.

(2)
The secretary shall issue a master agreement having a term of ten (10) years, with an initial probation period of two (2) years for a new authorized concessionaire, except that the secretary may, in extraordinary circumstances, issue a master agreement with a term of less than ten (10) years when:

(a)
Foreseeable changes in the operation of a state park will create conditions that would materially impact and necessitate changes in the master agreement term and conditions in less than ten (10) years; or

(b)
The approved concessionaire and the secretary agree to a master agreement term of less than ten (10) years.

(3)
A master agreement shall be automatically renewed for an additional ten (10) year term provided that the concessionaire has received a minimum annual performance rating of "good" in seven (7) of the master agreement's ten (10) year term.

(4)
A master agreement shall provide for payment to the Commonwealth of an authorization fee. In determining the amount of an authorization fee, the secretary shall take into consideration the obligations of a concessionaire under the master agreement, the provision of a reasonable opportunity to engage in a successful business, and the fair market value of the use and occupancy granted by the master agreement. In addition, the secretary shall consider the facilities and services provided to a concessionaire, including but not limited to: the facilities and maintenance provided thereto, security, utilities and sewerage, and parking.
(5)
The amount of the fee paid to the Commonwealth for the term of the master agreement shall be specified in the master agreement. The amount of the fee shall be expressed as:

(a)
A simple charge per day of actual use;

(b)
An annual or per season flat fee; or

(c)
A flat percentage of annual gross receipts.

(6)
The fee shall reflect the amount and extent of a concessionaire's activities that take place within a state park, such that if less than fifty percent (50%) of a concessionaire's activities occur within a state park, no more than fifty percent (50%) of the fee shall be charged to the concessionaire. The fee shall be required to be paid by an authorized concessionaire on a reasonable schedule during the operating season of the concession activity.

(7)
A master agreement shall not be transferred, assigned, or conveyed by the authorized concessionaire without prior written notification to, and approval by, the secretary of the Tourism Development Cabinet. A change in ownership of a commercial entity shall not be considered as transferring, assigning, or conveying a master agreement.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

(1)
The secretary shall, by the promulgation of administrative regulations in accordance with the provisions of KRS Chapter 13A, develop a process for annual evaluation of the performance of an authorized concessionaire in conducting the activity under the master agreement. Criteria used by the secretary to evaluate the performance of an authorized concessionaire shall be objective, measurable, and attainable, and shall be generally applicable to all concession activities.

(2)
The secretary shall define three (3) levels of performance, which are:

(a)
Good, indicating a level of performance that fulfills the terms and conditions of the master agreement;

(b)
Marginal, indicating a level of performance that, if not corrected, will result in an unsatisfactory level of performance; and

(c)
Unsatisfactory, indication a level of performance that fails to fulfill the terms and conditions of the master agreement.

(3)
The secretary shall establish a performance evaluation system that assures the Commonwealth and the public of the continued availability of dependable concessionaire activities and suspends or revokes a master agreement for a concessionaire that fails to meet the required standards. 

(4)
The evaluation procedure shall allow for a concessionaire:

(a)
To be present or represented at inspections of operations or facilities described under the terms of a master agreement;

(b)
To receive written notice of any conduct or condition that, if not corrected, may lead to a performance evaluation of marginal or unsatisfactory, which shall include an explanation of needed corrections and provide a reasonable period in which the corrections may be made without penalty; and

(c)
To receive written notice of the results of the performance evaluation not later than sixty (60) days after the conclusion of the concessionaire's operating season, including the level of performance and the status of corrections that may have been required.

(5)
If an authorized concessionaire's annual performance is determined to be marginal, and if the concessionaire fails to complete the corrections within the time specified under subsection (4)(b) of this section, the level of performance shall be determined to be unsatisfactory for that year.

(6)
If in any year of the term of a master agreement the secretary fails to evaluate the performance of the authorized concessionaire's activity by the date that is sixty (60) days after the conclusion of the authorized concessionaire's operating season, the performance of the authorized concessionaire in that year shall be considered to have been good.

(7)
If a newly authorized concessionaire receives an unsatisfactory performance rating during the initial two (2) year probationary period of the master agreement, the secretary may suspend or revoke the concessionaire's authorization to continue its business activities in the state park under the applicable master agreement.

(8)
If an authorized concessionaire receives an unsatisfactory performance rating after the initial two (2) year probationary period of the master agreement, the secretary may suspend or revoke the concessionaire's authorization to continue its business activities in the state park under the applicable master agreement only if the secretary determines that:

(a)
The authorized concessionaire has failed to correct a condition for which the concessionaire has received notice under subsection (4) of this section and the condition is considered by the secretary to be significant with respect to the terms and conditions of the master agreement;

(b)
The authorized concessionaire is in arrears in the payment of fees under subsection (3) of Section 4 of this Act and has not entered into a payment plan that is acceptable to the secretary;

(c)
The authorized concessionaire's conduct demonstrates willful disregard for the health and welfare of the public; or

(d)
The authorized concessionaire's conduct demonstrates willful disregard for the conservation of resources on which its activities are conducted.

(9)
An authorized concessionaire shall keep such reasonable records as the secretary may require to enable the secretary to determine that all of the terms and conditions of the master agreement are being met.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 148 IS CREATED TO READ AS FOLLOWS:

The issuance of a master agreement under Section 4 of this Act shall not adversely affect any right or obligation that existed under previous agreements, permits, contracts, or other authorizations that are in effect on the effective date of this Act.
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