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AN ACT relating to domestic relations.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 405.021 is amended to read as follows:

(1)
There shall be a rebuttable presumption that a fit custodial parent acts in the best interests of the parent's child in decision making regarding:

(a)
The appropriate extent of contact and association between the child and any other person; and
(b)
Who may care for, supervise, and guide the child.
(2)
Unless both of the parents are alive and object, the Circuit Court may grant limited[reasonable] visitation rights to either the paternal or maternal grandparents of a child and issue any necessary orders to enforce the decree if the Circuit Court finds the following by clear and convincing evidence after a full evidentiary hearing that:

(a)
The parent has not acted in the child's best interest in regard to those matters set out in subsection (1) of this section;

(b)
The amount of time, if any, offered by the custodial parent for grandparent visitation has or will cause substantial identifiable harm to the child with the harm being identified and particular to the individuals and facts involved in the action and not generalized based upon the court's view as to the desirability of grandparent visitation; and

(c)
The harm so proved may not be averted by any means less intrusive than court-ordered grandparent visitation[if it determines that it is in the best interest of the child to do so].

(3)
Visitation ordered pursuant to this section shall not be any more extensive than proved necessary by clear and convincing evidence to alleviate the harm to the child.
(4)
The proof required by subsection (2) of this section shall not consist solely of the generally phrased opinion of any witness, including without limitation any guardian ad litem, social worker, or clinician. Specific factual details amounting to clear and convincing evidence as to the harm in question, and as to the reason why the requested visitation is necessary to avert the harm, shall be required.

(5)
No temporary order of visitation shall be made under this section prior to a full evidentiary hearing.

(6)
Once a grandparent has been granted visitation rights under this section[subsection], those rights may be modified or terminated on motion of a custodial parent if the parent demonstrates by clear and convincing evidence that some change in circumstances has altered the situation which made the grandparent visitation order, or particular terms of that order, necessary under this section.
(7)
[shall not be adversely affected by]The termination of parental rights belonging to the grandparent's son or daughter, who is the father or mother of the child visited by the grandparent, shall not automatically terminate visitation previously granted under this section, but that visitation may be modified or terminated under the other provisions of this section[unless the Circuit Court determines that it is in the best interest of the child to do so].

(8)
An action under this section[(2)
The action] shall be brought in Circuit Court in the county in which the child resides.

(9)
Any rule of civil procedure to the contrary notwithstanding, the action shall be dismissed upon motion of a party or the court where the petition fails to allege specific facts which, if proved by clear and convincing evidence, would authorize court-imposed grandparent visitation.

(10)
A prevailing parent may recover all or part of the parent's costs of the action, including a reasonable attorney's fees, with due consideration being given to:

(a)
The relative financial positions of the parties;

(b)
The parent's need to support the parent's children and the impact of the diversion of funds to defend the action;
(c)
The degree to which the proof fell short of that required for a successful petition;
(d)
Any variance between the facts alleged in the petition and the proof offered at the hearing; and
(e)
The degree of emotional stress suffered by the parent or child as a result of the litigation.
[(3)
The Circuit Court may grant noncustodial parental visitation rights to the grandparent of a child if the parent of the child who is the son or daughter of the grandparent is deceased and the grandparent has assumed the financial obligation of child support owed by the deceased parent, unless the court determines that the visitation is not in the best interest of the child. If visitation is not granted, the grandparent shall not be responsible for child support.]
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