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AN ACT relating to powers of attorney.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 12 of this Act:
(1)
"Attorney-in-fact" means the person designated in a power of attorney to do acts authorized in that document on behalf of the principal named in that document.

(2)
"Principal" means the person authorizing an attorney-in-fact to act on his behalf in a power of attorney document.

(3)
"Power of attorney" refers to the agency relationship or the written document delineating the relationship between the attorney-in-fact and the principal.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

An attorney-in-fact shall exercise all powers granted under a power of attorney in a fiduciary capacity and shall act with utmost good faith, fair dealing, full disclosure, and fidelity toward the principal.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

The following requirements shall be met for a power of attorney to be valid:
(1)
The attorney-in-fact shall be eighteen (18) years of age or older and shall be of sound mind at the outset of the relationship and thereafter.

(2)
The power of attorney shall be in writing and signed and dated by:

(a)
The principal; or
(b)
The principal's mark as attested by two (2) witnesses.


The signature shall be notarized.

(3)
The power of attorney shall contain a statement at the end of the document that it may be revoked by any method set out in Section 5 of this Act.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

No general power of attorney may authorize an attorney-in-fact to perform any of the following acts:
(1)
Make, publish, declare, amend, or revoke the principal's will.

(2)
Perform duties under a contract that requires the principal's personal services.

(3)
Make any affidavit as to the principal's personal knowledge.

(4)
Vote in any public election on behalf of the principal.

(5)
Exercise powers and authority granted to the principal as trustee or as a court-appointed fiduciary.

(6)
Make a loan to the attorney-in-fact.

(7)
Take a fee for services as an attorney-in-fact.

(8)
Create, modify, or revoke a trust.

(9)
Fund with the principal's property a trust not created by the principal or by a person authorized to create a trust on behalf of the principal.

(10)
Make or revoke a gift of the principal's property in trust or otherwise, unless the authority to make the gift is expressly stated in the power of attorney.

(11)
Exercise the right to make a disclaimer on behalf of the principal, except for disclaimer of a detrimental transfer made with the approval of the court.

(12)
Create or change survivorship interests in the principal's property or in property in which the principal may have an interest.

(13)
Designate or change the designation of beneficiaries to receive any property, benefit, or contract right on the principal's death.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
A power of attorney shall be revoked by:
(a)
A subsequent conflicting power of attorney.
(b)
A writing declaring an intention to revoke the power of attorney, which has been executed in the same manner as provided for the execution of an original power of attorney.
(c)
Destruction of the document.
(d)
The death of the principal.

(e)
Appointment of a guardian.

(f)
Appointment of a limited guardian or conservator to the extent that the appointment conflicts with the authority set out in the power of attorney.

(2)
For the purposes of subsection (1)(a) of this section, the existence of more than one power of attorney where each existing power of attorney acknowledges the existence of the others does not, in and of itself, qualify as a conflict sufficient to trigger this section's automatic revocation provisions.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Until the attorney-in-fact receives actual notice of the principal's revocation, all of the acts done by the attorney-in-fact pursuant to the power of attorney have the same effect and bind the principal or his estate as if the principal had not revoked the power of attorney.

(2)
In addition to any other means of providing actual notice, the attorney-in-fact shall be deemed to have received actual notice of a revocation if a document evidencing the revocation is sent by certified mail, return receipt requested, to the last known address of the attorney-in-fact.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Third parties who exercise due diligence and act in good faith reliance upon the attorney-in-fact's authority shall be held harmless by the principal or his estate from any loss suffered or liability incurred as a result of actions taken prior to receipt of written notice of revocation of the power of attorney or a proceeding to determine the principal's incapacity. Third parties who exercise due diligence and act in good faith upon any representation, direction, decision, or act of the attorney-in-fact shall not be liable to the principal or the principal's estate for their acts.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

In addition to any other allowable venue, venue in any civil action arising from Sections 1 to 12 of this Act shall be proper in the county in which the principal resides.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 12 of this Act:

(1)
Shall apply only to powers of attorney executed after the effective date of this Act; and

(2)
Shall not apply to a limited or special power of attorney executed for a limited or specific purpose.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

A general power of attorney, unless expressly limited by its own terms, shall be rebuttably presumed to be a durable power of attorney.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Where a power of attorney grants authority as to medical decision-making, the attorney-in-fact may make health care decisions for the principal which the principal could make individually if he or she had decisional capacity, provided all the decisions shall be made in accordance with the desires of the principal. When making any health care decision for the principal, the attorney-in-fact shall consider the recommendation of the attending physician.
(2)
The attorney-in-fact may not make a health care decision in any situation in which the principal's attending physician has determined in good faith that the principal has decisional capacity. The attending physician may proceed as if there were no attorney-in-fact if the attorney-in-fact is unavailable or refuses to make a health care decision.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 12 of this Act may be cited as the Kentucky Power of Attorney Act.
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