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AN ACT relating to air quality.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 9 of this Act:
(1)
"Allocate" or "allocation" means the determination by the cabinet of the number of NOx allowances to be credited to a NOx budget unit;

(2)
"Allocation period" means each three (3) year period beginning May 1, 2004, when NOx allowances are allocated to NOx budget units;

(3)
"BTU" means British thermal unit;

(4)
"Classification date" means the date that the cabinet classifies a NOx budget unit as an existing or a new source and as an EGU, industrial or cement kiln for the purpose of determining eligibility to receive allowances from established source pools;

(5)
"Combine cycle system" means a system comprised of one (1) or more combustion turbines, heat recovery steam generators, or steam turbines configured to improve overall efficiency of electricity generation or steam production;

(6)
"Combustion turbine" means an enclosed fossil-fired or other fuel-fired device that is comprised of a compressor, a combustor, and a turbine, and in which the flue gas resulting from the combustion of fuel in the combustor passes through the turbine causing the rotation of the turbine;

(7)
"Compliance supplement pool" means the quantity of NOx allowances provided to Kentucky by the U.S. Environmental Protection Agency (EPA) to be:

(a)
Allocated to NOx budget units that achieve early reduction; or

(b)
Sold to assist NOx budget sources that are unable to meet the compliance deadline as provided in subsection (4)(b) of Section 8 of this Act;
(8)
"Control period" means the following:

(a)
For the year 2004, the period beginning May 31, 2004, and ending September 30, 2004, inclusive; and

(b)
For all other years, the period beginning May 1 of each year and ending September 30 of the same year, inclusive;

(9)
"Electric generating unit" or "EGU" means a fossil-fuel fired boiler, combustion turbine, or a combined cycle system used to generate twenty-five (25) megawatts or more of electricity, some of which is offered for sale;

(10)
"ERC" means early reduction credit;

(11)
"Existing source" means a source which is not a new source;

(12)
"Heat input" means the product of the gross calorific value of the fuel expressed and the fuel feed rate into a combustion device that:

(a)
Does not include the heat derived from preheated combustion air, recirculated flue gases, or exhaust from other sources; and

(b)
Is measured, recorded, and reported to the cabinet by the NOx authorized account representative in accordance with 40 C.F.R. 96.70 to 40 C.F.R. 96.76;

(13)
"MM" means one million (1,000,000);

(14)
"Megawatt" means one million (1,000,000) watts of electricity;

(15)
"New source" means a source, the construction, reconstruction, or modification of which commenced on or after the classification date established by the cabinet which shall be irrespective of a change in the emission rate;

(16)
"NOx allowance" means the authority to emit one (1) ton of nitrogen oxide during a control period under the NOx budget trading program;

(17)
"NOx budget trading program" means the multistate NOx air pollution control and emission reduction program established and administered by the U.S. EPA under 40 C.F.R. 51.121 or 40 C.F.R. 52.34, and any amendments thereto, as a means of mitigating the interstate transport of ozone, ozone precursors, and nitrogen oxide;

(18)
"NOx budget unit" means a unit that is subject to the NOx budget trading program emissions limitations established under the NOx state implementation plan;

(19)
"Ozone precursor" means the chemical elements including volatile organic compounds, nitrogen oxide, and oxygen, that combine in the presence of light to form ozone;

(20)
"Source pool" means the number of NOx allowances assigned to Kentucky by the U.S. EPA and approved in Kentucky's state implementation plan that are set aside by the Division of Air Quality to be distributed to:

(a)
Classified NOx budget units; or 

(b)
Classified NOx budget units for specific circumstances set forth in statute or in administrative regulation; and

(21)
"State implementation plan" means the most recently prepared plan or revision required by 42 U.S.C. sec. 7410 which has been approved by the U.S. EPA.

SECTION 2.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The Division of Air Quality shall promulgate administrative regulations to implement a nitrogen oxide budget trading program in conformance with the provisions of Sections 1 to 9 of this Act.

(2)
The act of establishing source pools for EGUs shall not be construed to restrict the cabinet from establishing source pools for other NOx budget units including those affecting industrial sources and cement kilns.

SECTION 3.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The program adopted by the Natural Resources and Environmental Protection Cabinet that creates a nitrogen oxide budget trading program shall establish the following source pools for electric generating units:
(a)
EGU source pool; and
(b)
Efficient energy reserve pool.
(2)
The cabinet shall establish a compliance supplement pool for EGUs and industrial sources. A portion of the compliance supplement pool shall be set aside for allocation or sale to EGUs.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
New source and existing EGUs are eligible to receive an allocation of allowances from the EGU source pool in the following manner:

(a)
For the control period beginning in 2004, new EGUs shall receive eight percent (8%) of the total EGU allocation, and existing EGUs shall receive eighty-two percent (82%) of the total EGU allocation; and
(b)
For control periods after 2004, new EGUs shall receive five percent (5%) of the total EGU allocation, and existing EGUs shall receive eighty-five percent (85%) of the total EGU allocation.
(2)
For allocation purposes, the Division shall use the heat input formula set forth in 40 C.F.R. Part 75 to allocate credits to individual budget units in the EGU source pool.

(3)
The division shall modify the heat input formula or make adjustments in the total number of allowances allocated to all electric generating units in the applicable pools so that the total number of NOx allowances allocated equals the percentages established for each source pool set forth in subsection (1)(a) and (b) of this section.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

No allocation shall be made by the cabinet to a NOx budget unit from the EGU source pool until ten percent (10%) of the total allocation from the EGU source pool is transferred to the efficient energy reserve pool as prescribed in subsection (1) of Section 6 of this Act.
SECTION 6.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
For the control period beginning in 2004 and all other control periods thereafter, ten percent (10%) of the total allocation from the U.S. EPA to Kentucky that is set aside in the EGU source pool shall be transferred to the efficient energy reserve pool.

(2)
Both new and existing EGUs are eligible to receive an allocation of allowance credits from the efficient energy reserve pool.

(3)
Eligibility requirements to receive an allocation from the efficient energy reserve pool are as follows:

(a)
The source must be a new source or an existing EGU that utilizes at least twenty-five percent (25%) of one (1) of the following fuel feedstocks for producing energy: 
1.
Coal, including waste coal;

2.
Municipal waste, including pelletized municipal waste; 

3.
Waste tires; or

4.
A combination of fuel feedstocks listed in subparagraphs 1. to 3. of this paragraph; or

(b)
The new source or existing EGU utilizes state-of-the-art electric generating technologies that shall by definition include clean coal technologies, to reduce nitrogen oxide emissions below nine hundredths of a pound per million BTUs (.09 lb./MMBTU) during the control period.
SECTION 7.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall promulgate administrative regulations to establish a methodology to set aside a proportion of the allowance credits transferred from U.S. EPA to Kentucky's compliance supplement pool for allocation or sale to EGUs.

(2)
The methodology to set aside allowance credits for allocation or sale to EGUs shall be based on the ratio of NOx emission reductions required from industrial sources and EGU sources to the total NOx emission reductions required from industrial sources and EGU sources combined multiplied by the number of ERCs in the compliance supplement pool.

(3)
Nothing in this section shall be construed to limit the cabinet from apportioning allowance credits in the compliance supplement pool for allocation or sale to industrial sources.

SECTION 8.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Allowance credits set aside for EGUs in the compliance supplement pool shall be for existing EGUs meeting the eligibility criteria in paragraph (a) of subsection (4) of this section and for new and existing EGUs meeting the eligibility criteria in paragraph (b) of subsection (4) of this section.

(2)
With respect to the allowance credits set aside for EGUs in the compliance supplement pool, the Division of Air Quality shall first allocate credits to existing EGUs making early reductions in the years 2001 through 2003. After allocating early reductions credits, any unexpended allowance credits shall be sold to any EGU meeting the eligibility requirements set forth in paragraph (b) of subsection (4) of this section. 

(3)
The Division of Air Quality shall promulgate administrative regulations to develop a process for the sale of allowance credits from the compliance supplement pool to EGUs that are unable to meet their compliance deadlines. The division may contract with a private entity to sell the allowance credits.

(4)
With respect to the allowance credits set aside in the compliance supplement pool for EGUs, any EGU shall be eligible for allowance credits from the compliance supplement pool according to the priority established in subsection (2) of this section if the EGU:
(a)
Has achieved early reductions in the years 2001 through 2003; or

(b)
Is unable to meet the compliance deadline imposed by the division and that meet the following conditions:

1.
Curtailment of the EGU applying for credits from the compliance supplement pool would jeopardize the reliability of the electric transmission system or the reliability of service to Kentucky customers by a utility as defined in KRS 278.010; or

2.
The EGU is able to demonstrate that it was not possible to acquire sufficient NOx allowances to meet the compliance deadline by generating ERCs, acquiring ERCs from other sources, or acquiring NOx allowances from the NOx Budget Trading Program.
SECTION 9.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Allowance credits set aside for industrial sources in the compliance supplement pool first shall be allocated to existing industrial sources that have made early reductions in their NOx emissions to be eligible for ERCs.

(2)
After allocating ERCs to industrial sources, any unexpended allowance credits shall be sold to industrial sources that are unable to meet their compliance deadlines.

(3)
The division may contract with a private entity to sell the allowance credits.
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