UNOFFICIAL COPY AS OF  01/17/02
02 REG. SESS.
02 RS BR 1607


AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section:
(a)
"Scanning device" means a scanner, reader, or any other electronic device that is used to access, read, scan, obtain, memorize, or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card;
(b)
"Reencoder" means an electronic device that places encoded information from the magnetic strip or stripe of a payment card onto the magnetic strip or stripe of a different payment card;
(c)
"Payment card" means a credit card, charge card, debit card, or any other card that is issued to an authorized card user and that allows the user to obtain, purchase, or receive goods, services, money, or anything else of value from a merchant; and
(d)
"Merchant" means an owner or operator of any retail mercantile establishment or any agent, employee, lessee, consignee, officer, director, franchisee, or independent contractor of the owner or operator and also includes a person who receives from someone the person believes to be an authorized user of a payment card information from the card for use in obtaining, purchasing, or receiving goods, services, money, or anything else of value.
(2)
No person shall use:
(a)
A scanning device to access, read, obtain, memorize, or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card with the intent to defraud the authorized user, the issuer of the authorized user's payment card, or a merchant; or
(b)
A reencoder to place information encoded on the magnetic strip or stripe of a payment card onto the magnetic strip or stripe of a different card with the intent to defraud the authorized user, the issuer of the authorized user's payment card, or a merchant.

(3)
Any person who violates the provisions of this section shall be guilty of a Class D felony for the first offense and a Class C felony for each subsequent violation of any provision of this section.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

(1)
A person is guilty of unlawful distribution of a theft detection shielding device when the person knowingly manufactures, sells, offers for sale, or distributes in any way laminated or coated bags intended to shield merchandise from detection by an electronic magnetic theft detector.
(2)
A person is guilty of unlawful possession of a theft detection shielding device when he knowingly possesses any laminated or coated bag or device intended to shield merchandise from detection by an electronic or magnetic theft detector with the intention of using the device in the commission of theft.
(3)
A person is guilty of unlawful possession of a theft detection device deactivator or remover when he knowingly possesses any tool or device designed to allow, or capable of allowing, the deactivation or removal from any merchandise of any theft detection device, with the intent to use the tool or device to deactivate any theft detection device on, or to remove any theft detection device from, any merchandise without permission of the merchant or person owning or lawfully holding the merchandise.

(4)
A person is guilty of unlawful distribution of a theft detection device deactivator or remover when he knowingly manufacturers, sells, offers for sale or distributes in any way a tool or device designed to allow, or capable of allowing, the deactivation, or removal from any merchandise, of any theft detection device without the permission of the merchant or person owning or lawfully holding the merchandise, knowing that the tool or device is intended of use in violating any provision of this section. 
(5)
A person is guilty of unlawful deactivation or removal of a theft detection device when he intentionally deactivates in a retail establishment a theft detection device on, or removes a theft detection device from, merchandise prior to purchase.
(6)
Any person who violates the provisions of this section shall be guilty of a Class D felony.

Section 3.   KRS 433.236 is amended to read as follows:

(1)
A peace officer, security agent of a mercantile establishment, merchant or merchant's employee who has probable cause for believing that goods held for sale by the merchant have been unlawfully taken by a person may take the person into custody and detain him in a reasonable manner for a reasonable length of time, on the premises of the mercantile establishment or off the premises of the mercantile establishment, if the persons enumerated in this section are in fresh pursuit, for any or all of the following purposes:

(a)
To request identification;

(b)
To verify such identification;

(c)
To make reasonable inquiry as to whether such person has in his possession unpurchased merchandise, and to make reasonable investigation of the ownership of such merchandise;

(d)
To recover or attempt to recover goods taken from the mercantile establishment by such person, or by others accompanying him;

(e)
To inquire into the circumstances surrounding the activation of an antishoplifting or inventory control device; and

(f)
To inform a peace officer or law enforcement agency of the detention of the person and to surrender the person to the custody of a peace officer, and in the case of a minor, to inform the parents, guardian, or other person having custody of that minor of his detention, in addition to surrendering the minor to the custody of a peace officer.

(2)
The recovery of goods taken from the mercantile establishment by the person detained or by others shall not limit the right of the persons named in subsection (1) of this section to detain such person for peace officers or otherwise accomplish the purposes of subsection (1).

(3)
Any peace officer may arrest without warrant any person he has probable cause for believing has committed larceny in retail or wholesale establishments.

(4)
Where notice is posted advising the public that a mercantile establishment utilizes antishoplifting or inventory control devices, the activation of an antishoplifting or inventory control device as a result of a person exiting the mercantile establishment or a protected security area within the establishment shall constitute probable cause for the exiting person's detention in accordance with the provisions of this section.
(5)
Where a person is taken into custody in accordance with this section, the persons enumerated in this section shall not be civilly or criminally liable, including any liability for false arrest, false imprisonment, unlawful detention, malicious prosecution, intentional infliction of emotional distress, defamation, or other tort.
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