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AN ACT relating to fair competition in the marketing of motor fuel.

WHEREAS, the General Assembly finds that the marketing of motor fuel in the Commonwealth affects the public interest; and

WHEREAS, the General Assembly finds that independent and small dealers and distributors of motor fuel are vital to a healthy, competitive marketplace and that certain marketing practices are contrary to the public interest because they impair a fair, competitive environment and tend to create and foster monopolies; and

WHEREAS, the General Assembly finds that independent and small dealers and distributors of motor fuel have made significant investments in property, equipment and environmental controls for the purpose of making motor fuel available to all areas of the Commonwealth; and

WHEREAS, the General Assembly finds that independent and small dealers and distributors cannot survive in a market environment that allows certain pricing schemes at the wholesale or retail level; and

WHEREAS, the General Assembly finds that subsidized pricing of motor fuel is inherently unfair, reduces competition, and ultimately tends to increase the price of motor fuel while decreasing the accessibility and availability of motor fuel in some areas; and

WHEREAS, the General Assembly finds that unfair competition that injures a single competitor results in injury to the entire market, thus creating an environment that injures and is contrary to the public interest; and

WHEREAS, the General Assembly declares it is the legislature's intent to encourage fair and honest competition, and to safeguard the public against the creation of monopolies or other unfair methods of competition, involving the sale of motor fuel in both the wholesale and retail trades within the Commonwealth; and

WHEREAS, the General Assembly declares that it is an unfair trade practice to advertise, offer for sale, or sell motor fuel below cost or at a cost lower than that charged other persons on the same marketing level; and

WHEREAS, the General Assembly declares it to be the policy of the Commonwealth to promote the general welfare through the prohibition of unfair trade practices; and

WHEREAS, the General Assembly declares the purpose of this Act is to carry out fair competition in the public's interest, provide for exceptions under limited circumstances; provide for the enforcement of the provisions of this Act, and to provide penalties for violating the provisions of this Act;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 7 of this Act unless the context otherwise requires:
(1)
"Affiliate" means a person who is controlled by, or under common control with, any refiner, other than by means of a franchise;

(2)
"Competition" means the vying for motor fuel sales between two (2) or more sellers in the same relevant geographic market at the same level of distribution;

(3)
"Dealer" means a person, other than a refiner or a wholesaler, who is engaged in the business of selling motor fuel at a retail facility;

(4)
"Motor fuel" means motor fuel as defined in KRS 363.900;

(5)
"Nonrefiner" means a person other than a refiner, engaged in the sale of motor fuel;

(6)
"Nonrefiner cost" means the nonrefiner's invoice cost of the motor fuel, by grade, less credit card allowances, trade discounts, and rebates actually received, to which shall be added federal, state, and local taxes and inspection fees applicable to motor fuel; freight charges at the retail facility; and amortized costs attributed to the UST system;

(7)
"Person" means an individual, firm, association, organization, partnership, business trust, joint stock company, company, corporation, or legal entity;

(8)
"Posted terminal price" means a refiner's posted price at a terminal, by grade of motor fuel, to the wholesale class of trade within a relevant geographic market. If a refiner does not have a posted terminal price in a relevant geographic market, the refiner's posted terminal price shall be deemed to be no lower than the lowest posted terminal price of motor fuel of like grade and quality of any other refiner selling to the wholesale class of trade in the relevant geographic market;

(9)
"Refiner" means a person who stores or exchanges motor fuel at a terminal facility inside or outside the boundaries of the Commonwealth and who sells or transfers motor fuel through the loading rack at a terminal facility, or produces or refines motor fuel, whether the production or refining occurs within the boundaries of the Commonwealth or elsewhere, and includes an affiliate of the refiner with respect to the affiliate's sale of motor fuel;

(10)
"Refiner cost" means a refiner's posted terminal price plus state, federal, and local taxes, inspection fees applicable to motor fuel, freight charges to the refiner's retail facility, and amortized costs attributed to the UST system;

(11)
"Relevant geographic market" means the geographic area of effective competition;

(12)
"Retail facility" means retail facility as defined in KRS 363.900;

(13)
"Sale" or "sell" means any transfer, gift, sale, barter, offer for sale, or advertisement for sale in any manner or by any means, including any transfer of motor fuel from any person or company to itself or an affiliate at another level of distribution, but does not include product exchanges at the wholesale level of distribution;

(14)
"Supplier" means a wholesaler or person that supplies motor fuel to any retail facility;

(15)
"Terminal facility" means a facility used for the purpose of storing, handling, or transferring motor fuel, but does not include bulk storage facilities owned or operated by a wholesaler;

(16)
"UST system" means the tanks, piping, and pumps associated with the sale of motor fuel at retail facilities; and

(17)
"Wholesaler" means a person, other than a refiner or dealer, who purchases motor fuel at a terminal facility and supplies motor fuel to retail facilities.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
It shall be unlawful for a refiner or nonrefiner who is engaged in commerce in the Commonwealth to sell any grade and quality of motor fuel at retail below refiner or nonrefiner cost where the effect is to injure competition.

(2)
It shall be unlawful for a refiner who is engaged in commerce in the Commonwealth to sell any grade and quality of motor fuel at a retail facility at a price that is below the price charged by the refiner to a wholesaler or dealer under written contract for the like grade and quality of motor fuel, to the extent that the wholesaler or dealer resells the motor fuel in the relevant geographic market where the refiner's retail price is in effect, where the effect is to injure competition.

(3)
It shall be unlawful for a refiner or nonrefiner engaged in commerce in the Commonwealth to sell for resale any grade and quality of motor fuel at a price lower than the price at which the seller contemporaneously sells motor fuel of like grade and quality to another person on the same level of distribution within the same relevant geographic market as the purchaser, where the effect is to injure competition.

(4)
It shall be unlawful for a refiner or nonrefiner engaged in commerce in the Commonwealth to knowingly receive for resale any grade and quality of motor fuel at a price lower than the price at which the seller from which the motor fuel is purchased or received contemporaneously sells motor fuel of like grade and quality to another person on the same level of distribution and within the same relevant geographic market as the purchaser, where the effect is to injure competition.

(5)
It shall be unlawful for a refiner engaged in commerce in the Commonwealth to offer or give any rebate, subsidy, or concession on the sale of motor fuel, either directly or indirectly, when the refiner does not provide the same rebate, subsidy, or concession on proportionately equal terms to all persons purchasing for resale in the relevant geographic market, where the effect is to injure competition. If a wholesaler receives a rebate, rent subsidy, or concession, the wholesaler shall offer the rebate, rent subsidy, concession, or the equivalent of the rebate, rent subsidy, or concession to any retail outlet supplied by the wholesaler on proportionately equal terms. A rebate, subsidy, or concession provided in a good faith effort to meet a competitor's price is not a violation of Sections 1 to 7 of this Act, if the refiner provides the same rebate, subsidy, or concession to all similarly situated persons buying the motor fuel in the relevant geographic market on proportionally equal terms.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
The provisions of Sections 1 to 7 of this Act shall not apply to:

(a)
A refiner's or nonrefiner's sale of motor fuel below refiner or nonrefiner cost made in good faith to meet an equally low price of a competitor selling motor fuel in the same relevant geographic market of like grade and quality, even if the competitor's price is a violation of Sections 1 to 7 of this Act;

(b)
The sale of motor fuel by any refiner or nonrefiner below refiner or nonrefiner cost for a bona fide clearance sale for the purpose of discontinuing trade in the motor fuel or for the purpose of liquidating a business;

(c)
The sale of a refiner's motor fuel by a fiduciary or other officer under the order or discretion of any court;

(d)
An isolated, inadvertent incident involving activity prohibited under Section 2 of this Act;

(e)
Sales made during a grand opening to introduce a new or remodeled business, if the grand opening does not exceed three (3) days and is held within sixty (60) days from the date the new or remodeled business begins operations; and

(f)
Sales of motor fuel of like grade and quality at different prices to persons at the same level of distribution if the difference in price is due to a difference in the cost of sale or delivery resulting from differing methods or quantities in which the grade and quality of motor fuel is sold or delivered.

(2)
Any contract, express or implied, made by any person in violation of Sections 1 to 7 of this Act, shall be illegal and void and recovery shall not be permitted.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
A person who knowingly violates the provisions of Sections 1 to 7 of this Act shall be assessed a fine not to exceed ten thousand dollars ($10,000) per day during which the violation occurs.

(2)
The Attorney General may investigate all claims arising under Sections 1 to 7 of this Act. During the investigatory phase, the Attorney General may issue subpoenas to assist in the fact-finding process. Upon completion of the investigatory phase, the Attorney General may elect to sue for recovery of fines if the Attorney General has a good faith belief that an infraction has occurred.

(3)
Damages in any action by the Attorney General shall be limited to the amount of the fine assessed during the violation period. The sum assessed and recovered shall be distributed to the Kentucky Revenue Cabinet.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
A person injured as a result of an activity or practice that violates Sections 1 to 7 of this Act may bring a civil action for appropriate relief, including an action for a declaratory judgment, injunctive relief, and actual damages.

(2)
Actual damages found to have resulted from violations of Sections 1 to 7 of this Act shall be tripled by the court. The court shall award a reasonable attorney's fee to the prevailing plaintiff and may award a reasonable attorney's fee to the prevailing defendant.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

Any action brought by the Attorney General's Office or by a competitor for violations of Sections 1 to 7 of this Act shall be brought within two (2) years after the alleged violation occurred or should reasonably have been discovered.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

This Act may be cited as the Kentucky Fair Competition Act of 2002.
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