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AN ACT relating to telephone solicitation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 367.46951 is amended to read as follows:

As used in KRS 367.46951 to 367.46999, unless the context otherwise requires:

(1)
"Telephone solicitation" means:

(a)
A live or recorded communication sent by a telephone[ call] or message sent by a facsimile machine to a residential, mobile, or telephone paging device telephone number, including a call made by an automatic dialing or recorded message device, for the purpose of:

1.
Soliciting a sale of consumer goods or services, offering an investment, business, or employment opportunity, or offering a consumer loan to the person called;

2.
Obtaining information that will or may be used for the solicitation of a sale of consumer goods or services, the offering of an investment, business, or employment opportunity, or the offering of a consumer loan to the person called;

3.
Offering the person called a prize, gift, or anything else of value, if payment of money or other consideration is required in order to receive the prize or gift, including the purchase of other merchandise or services or the payment of any processing fees, delivery charges, shipping and handling fees, or other fees or charges; or

4.
Offering the person called a prize, gift, or other incentive to attend a sales presentation for consumer goods or services, an investment or business opportunity, or a consumer loan; or

(b)
A live or recorded communication sent[solicitation or attempted solicitation which is made] by telephone, facsimile machine, mobile telephone, or telephone paging device in response to inquiries generated by unrequested notifications sent by the merchant to persons who have not previously purchased goods or services from the merchant or telemarketer or who have not previously requested credit from the merchant, to a prospective purchaser if the merchant or telemarketer represents or implies to the recipient of the notification that any of the following applies:

1.
That the recipient has in any manner been specially selected to receive the notification or the offer contained in the notification;

2.
That the recipient will receive a prize or gift if the recipient calls the merchant or telemarketer; or

3.
That if the recipient buys one (1) or more items from the merchant or telemarketer, the recipient will also receive additional or other items of the same or a different type at no additional cost or for less than the regular price of the items;

(2)
"Telephone solicitation" does not mean the following:

(a)
A telephone call made in response to an express request of a person called, unless the request was made during a prior telephone solicitation;

(b)[
A telephone call made primarily in connection with the payment or performance of an existing debt or contract, the payment or performance of which has not been completed at the time of the call;

(c)]
A telephone call to any person with whom the telemarketer or merchant has a prior or existing business relationship, including but not limited to the solicitation of contracts for the maintenance or repair of items previously purchased from the person making the solicitation or on whose behalf the solicitation is made;

(c)[(d)]
A telephone call made by any of the following:

1.
A college or university accredited by a national or regional accrediting organization or an authority established under the provisions of KRS 164.742;

2.
A telephone call made on behalf of a charitable organization that is exempt from federal taxation under Section 501(c) of the Internal Revenue Code if:

a.
The telephone call is made by a volunteer or an employee of the charitable organization; and

b.
The telephone call is made by a telephone solicitor who, upon making contact with the consumer, immediately discloses:


i
The solicitor's true first and last names; and


ii
The name, address, and telephone number of the charitable organization[An organization exempt from taxation under Section 501(c)(3) or Section 501(c)(6) of the Internal Revenue Code];

3.
A school, or a person on behalf of a school, regulated by the Kentucky Department of Education;

4.
A real estate broker or sales associate properly licensed under the provisions of KRS Chapter 324, but excluding real estate brokers and sales associates while engaged in the practice of promoting sales of recreational and retirement use land, as defined in KRS 367.472(1), or of timeshares;

5.
A school or person on behalf of a school regulated by the Kentucky Department of Education soliciting the sale of a subscription to a newspaper, magazine, or periodical of general circulation if proceeds from the sale are shared with the school;

6.
Except as provided in subsection (15) of Section 2 of this Act, a merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent, when the merchant or telemarketer is regulated by the Public Service Commission;

7.
A merchant or telemarketer located in Kentucky to a location outside of the Commonwealth of Kentucky;

8.
A merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent when the merchant is a cable company and the following conditions apply:

a.
The cable company is subject to control or licensure regulations of the Federal Communications Commission; and 

b.
The cable company is subject to a franchise provision that requires the cable company to inform subscribers of program information;[. broker-dealer, agent, or investment adviser properly registered under the provisions of KRS Chapter 292;

6.
An insurance agent, solicitor, or consultant properly licensed under the provisions of Subtitle 9 of KRS Chapter 304;

7.
An employment agency that has obtained a current permit from the Cabinet for Workforce Development under the provisions of KRS Chapter 340;

8.
A person soliciting the sale of a subscription to a newspaper, magazine, or periodical of general circulation, or a cable television service;

9.
A merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent, when the merchant or telemarketer is regulated by the Public Service Commission;

10.
A merchant or telemarketer soliciting the sale of food costing less than one hundred dollars ($100) to each address;

11.
A person who periodically issues and delivers catalogs to potential purchasers if the catalog includes a written description or illustration and the sales price of each item offered for sale, includes at least twenty-four (24) full pages of written material or illustrations, is distributed in more than one (1) state, and has an annual circulation of not less than two hundred fifty thousand (250,000) customers;

12.
Any corporation, partnership, or individual whose business or activities are regulated by the Commonwealth of Kentucky, Department for Financial Institutions;

13.
A merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent when the merchant or telemarketer is subject to the control or licensure regulations of the Federal Communications Commission;

14.
A book, video, or record club or contractual plan or arrangement in which the merchant or telemarketer provides the consumer with a form which the consumer may use to instruct the merchant or telemarketer not to ship the offered merchandise, or which is regulated by federal regulation concerning the use of negative option plans by sellers in commerce, or which otherwise provides for the sale of books, records, or videos. Examples of the latter plan include continuity plans, subscription arrangements, standing order arrangements, supplements, and series arrangements under which the seller periodically ships merchandise to a consumer who has consented in advance to receive the merchandise on a periodic basis;

15.
A merchant or telemarketer who: solicits without intent to complete or obtain provisional acceptance of a sale during the telephone solicitation; does not make the major sales presentation during the solicitation but arranges for the major presentation to be made at a later, face-to-face meeting between the sales person and the purchaser; and does not go or cause another to collect payment for the purchase or deliver any item purchased to the prospective purchaser directly following the telephone solicitation;]
9.[16.]
A charitable foundation or charitable organization established to receive donations and expend funds for school related events, trips, and activities that are not normally funded by the school budget if the school is regulated by the Kentucky Department of Education.[Any telephone marketing service company which provides telemarketing sales services under contract to merchants and has been operating continuously for at least five (5) years under the same business name and seventy-five percent (75%) of whose services are performed for merchants exempted under KRS 367.46951 to 367.46999, if the company files an annual certification with the Office of the Attorney General on a form prescribed by the Attorney General. The certification shall include the company's basis for claiming the exemption and shall indicate the company's agreement to comply with the provisions of KRS 367.46951 to 367.46999, if applicable;

17.
A telephone call made by a merchant or telemarketer located in Kentucky to a location outside the Commonwealth of Kentucky;]
10.[18.]
A merchant or his employee if:

a.
The merchant or his employee makes the voice communication directly;
b.
The business does not sell or engage in telemarketing services; and
c.
The call is specifically directed to the person called[has operated for at least two (2) years, under the same name as that used in connection with its telemarketing operations, a retail establishment in Kentucky where consumer goods are displayed and offered for sale on a continuing basis if a majority of the merchant's business involves the buyers obtaining services or products at the merchant's retail establishment; or

19.
A merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent, where the merchant or telemarketer is a publicly traded corporation];


Except for subparagraph (c)10.[paragraph (d)16.] of this subsection, the exemptions provided under this subsection shall apply only to a merchant or telemarketer or the merchant's or telemarketer's affiliate or authorized agent engaging in a telephone solicitation on the merchant's or telemarketer's behalf;

(3)
"Consumer goods or services" means goods, services, or interests in real property used by natural persons primarily for personal, family, or household purposes;

(4)
"Consumer loan" means any extension of credit, including credit cards and other forms of revolving credit, to a natural person primarily for the purposes of purchasing consumer goods or services or for paying existing personal, family, or household debts;

(5)
"Consumer" means a natural person who receives a telephone solicitation;

(6)
"Legal name of the merchant" means the real name of the merchant, as defined in KRS 365.015(1), or the assumed name of the merchant for which all proper certificates have been filed pursuant to KRS 365.015;

(7)
"Merchant" means the individual or business entity offering the consumer goods or services, an investment, business, or employment opportunity, or a consumer loan;

(8)
"Caller" or "sales person" means the individual making the call or operating the automatic dialing or recorded message device and causing the call to be made;

(9)
"Division" means the Consumer Protection Division of the Office of the Attorney General;

(10)
"Automated calling equipment" means any device or combination of devices used to select or dial telephone numbers and to deliver recorded messages to those numbers without the use of a live operator; and

(11)
"Telemarketer" means any person who under contract with a merchant or in connection with a telephone solicitation initiates or receives telephone calls to or from a consumer of goods and services. A telemarketer includes, but is not limited to, any such person that is an owner, operator, officer, director, or partner to the management activities of a business.

(12)
"Publicly-traded corporation" means an issuer or subsidiary of an issuer that has a class of securities which is:

(a)
Subject to Section 12 of the Securities Exchange Act of 1934 (15 U.S.C. sec. 78l) and which is registered or exempt from registration under paragraph (A), (B), (C), (E), (F), (G), or (H) of subsection (g)(2) of that section;

(b)
Listed on the New York Stock Exchange, the American Stock Exchange, or the NASDAQ National Market System; or

(c)
A reported security within the meaning of subparagraph (4) of Regulation Section 240.11Aa3-1.(a) under the Securities Exchange Act of 1934. A subsidiary of an issuer that qualifies for exemption under this paragraph shall not itself be exempt unless at least sixty percent (60%) of the voting power of its shares is owned by the qualifying issuer.

(13)
"Telemarketing company" means a company whose primary business is to engage in telephone solicitation.

(14)
"Telemarketing services" means making telephone solicitations as the principal method of selling consumer goods or services directly to the consumer, but does not include marketing activities conducted by a merchant or a merchant's employees if the merchant maintains a retail establishment in Kentucky where consumer goods or services are displayed and offered for sale on a continuing basis and a majority of the merchant's business involves the buyers obtaining services or products at the merchant's retail establishment.

(15)
"No telephone solicitations calls" list means a list containing the names of individuals that indicate their preference not to receive telephone solicitations. Persons whose names appear on the "no telephone solicitations calls" list shall not receive telephone solicitations except from entities that are exempt from the definition of telephone solicitation under subsection (2) of this section.

(16)
"Zero call" list means a list containing the names of individuals that indicate their preference not to receive telephone solicitations. Persons whose names appear on the "zero call" list shall not receive telephone solicitations except in response to an express request of the person called as provided under subsection (2)(a) of this section.
Section 2.   KRS 367.46955 is amended to read as follows:

It is a prohibited telephone solicitation act or practice and a violation of KRS 367.46951 to 367.46999 for any person making a telephone solicitation[telemarketing company] to engage in the following conduct:

(1)
Advertising or representing that registration as a telemarketer equals an endorsement or approval by any government or governmental agency;

(2)
Requesting a fee in advance to remove derogatory information from or improve a person's credit history or credit record;

(3)
Requesting or receiving a payment in advance from a person to recover or otherwise aid in the return of money or any other item lost by the consumer in a prior telephone solicitation transaction;

(4)
Requesting or receiving payment of any fee or consideration in advance of obtaining a loan or other extension of credit when the telemarketing company has guaranteed or represented a high likelihood of success in obtaining or arranging a loan or other extension of credit for a person;

(5)
Obtaining or submitting for payment a check, draft, or other form of negotiable paper drawn on a person's checking, savings, or bond or other account without the consumer's express written authorization, or charging a credit card account or making electronic transfer of funds except in conformity with KRS 367.46953;

(6)
Procuring the services of any professional delivery, courier, or other pickup service to obtain immediate receipt or possession of a consumer's payment, unless the goods are delivered with the opportunity to inspect before any payment is collected;

(7)
Assisting, supporting, or providing substantial assistance to any telemarketer when the telemarketing company knew or should have known that the telemarketer was engaged in any act or practice prohibited under this section;

(8)
Making a telephone solicitation to anyone under eighteen (18) years of age. When making a telephone solicitation the telemarketer shall inquire as to whether the person is eighteen (18) years of age or older and the answer shall be presumed to be correct;

(9)
Utilizing any method to block or otherwise circumvent the use of a caller identification service when placing an unsolicited telephone solicitation call;

(10)
Directing or permitting employees to use a fictitious name or not to use their name while making a telephone solicitation;

(11)
Threatening, intimidating, or using profane or obscene language;

(12)
Causing the telephone to ring more than thirty (30) seconds in an intended telephone solicitation;

(13)
Engaging any person repeatedly or continuously with behavior a reasonable person would deem to be annoying, abusive, or harassing;

(14)
Initiating a telephone solicitation call to a person, when that person has stated previously that he or she does not wish to receive solicitation calls from that seller;

(15)
(a)
Making or causing to be made an unsolicited telephone solicitation call if the number for that telephone appears in the current publication of the "no telephone solicitation calls" list or the zero call list maintained by the Office of the Attorney General, Division of Consumer Protection. Any holder of a telephone number may notify the division and be placed on a "no telephone solicitation calls" or zero call list indicating the wish not to receive unsolicited telephone solicitation calls by notification to the division. The names of persons requesting to be on the "no telephone solicitation calls" or zero call list shall remain on the list until the person rescinds his or her name from the list.

(b)
The zero call and no telephone solicitation call lists[list] shall be updated, published, and distributed on a quarterly basis in electronic and hard copy and may be made available in other formats at the discretion of the division. After the publication of the list each quarter[month] each telemarketing company shall be deemed to be on notice not to solicit any person whose name appears on the list. The division shall charge a fee not to exceed four hundred dollars ($400) calculated to defray costs of the no telephone solicitation calls program to telemarketing companies for the provision of the list. The Attorney General shall make the lists available to subscribers on a county or area code basis which shall be charged to the subscriber at a reduced rate. Beginning October 15, 2003, the Attorney General shall compile information on the actual cost to the division of producing the zero call and no solicitations call lists which shall be reported to the Legislative Research Commission by October 15 of each year. All subscription fees[Funds] collected by the division shall be deposited into the division's trust and agency account;[. The list shall be made available to requesters either on a statewide or county by county basis; or]
(16)
Making telephone solicitations[Engaging in telemarketing] to a person's residence at any time other than between 10 a.m. - 9 p.m. local time, at the called person's location.

(17)
Selling or making available for economic gain any information revealed during a telephone solicitation without the express written consent of the consumer;

(18)
Making a telephone solicitation to any residential telephone using an artificial or prerecorded voice to deliver a message, unless the call is initiated for emergency purposes by schools regulated by the Kentucky Department of Education or the call is made with the prior express consent of the called party; or

(19)
Engaging in any unfair, false, misleading, or deceptive practice or act as part of a telephone solicitation.
SECTION 3.   A NEW SECTION OF KRS 367.46951 TO 367.46999 IS CREATED TO READ AS FOLLOWS:

(1)
Any person may apply to the Office of the Attorney General, Division of Consumer Protection, to be listed on the zero call list. The Attorney General shall place the information provided by the applicant on the list. The Attorney General shall not remove the information unless requested to do so in writing by the applicant, or upon receiving notice that the given telephone number is no longer held in the name of the applicant. Notwithstanding subsection (2) of Section 1 of this Act, no person shall make a telephone solicitation call of any type to a person who is on the zero call list except in accordance with subsection (2)(a) of Section 1 of this Act.

(2)
Any person that applies to the Office of the Attorney General to be placed on the no telephone solicitation calls list or the zero call list shall be informed about how to add his or her name to company specific and industry-wide no solicitation call lists, including those lists provided by the Direct Marketing Association (DMA) and the Telephone Preference Service (TPS).

SECTION 4.   A NEW SECTION OF KRS 367.46951 TO 367.46999 IS CREATED TO READ AS FOLLOWS:

(1)
In any action or claim alleging the making of a call to a person on the no telephone solicitation calls list or the zero call list, it shall be a defense that the defendant obtains the current no solicitation calls list or the zero call list in a timely manner and makes reasonable efforts to avoid calling persons whose names appear on the list.

(2)
It shall be a defense in any action or proceeding brought under KRS 367.46951 to 367.46999 that the defendant has established and implemented, with due care, reasonable practices and procedures to prevent telephone solicitations in violation of KRS 367.46951 to KRS 367.46999.

Section 5.   The Attorney General shall study the implementation and effectiveness of a zero call list and shall report to the committee with jurisdiction over telephone solicitation and the Legislative Research Commission by October 15, 2004. The Attorney General's report may contain recommendations for legislative action in the next odd-numbered year session of the General Assembly.
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