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AN ACT relating to domestic relations.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 403.110 is amended to read as follows:

This chapter shall be liberally construed and applied to promote its underlying purposes, which are to:

(1)
Strengthen and preserve the integrity of marriage and safeguard family relationships;

(2)
Promote the amicable settlement of disputes that have arisen between parties to a marriage;

(3)
Mitigate the potential harm to the spouses and their children caused by the process of legal dissolution of marriage;

(4)
Assure minor children of divorced, separated, or unmarried parents equal or nearly equal time with both parents;

(5)
Effectuate the presumption that in each divorce, separation, or in cases involving unmarried parents that both parents share as equally as possible rights and responsibilities in parenting and having custody of their children.

(6)
Make reasonable provision for spouse and minor children during and after litigation; and

(7)[(5)]
Make the law of legal dissolution of marriage effective for dealing with the realities of matrimonial experience by making irretrievable breakdown of the marriage relationship the sole basis for its dissolution.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 403 IS CREATED TO READ AS FOLLOWS:

As used in this chapter, "shared parenting" means a parenting relationship between a mother and father with as equally as possible split physical and decision-making responsibilities requiring the mutual written exchange of information concerning the child's health, education, and welfare, with the parents resolving differences so as to not harm the child. It shall be presumed that this may be resolved in each court in separation, divorce, or custody cases by awarding each parent as much shared parenting time and decision-making responsibility as possible based on the facts of each case.
Section 3.   KRS 403.270 is amended to read as follows:

(1)
(a)
As used in this chapter and KRS 405.020, unless the context requires otherwise, "de facto custodian" means a person who has been shown by clear and convincing evidence to have been the primary caregiver for, and financial supporter of, a child who has resided with the person for a period of six (6) months or more if the child is under three (3) years of age and for a period of one (1) year or more if the child is three (3) years of age or older or has been placed by the Department for Community Based Services. Any period of time after a legal proceeding has been commenced by a parent seeking to regain custody of the child shall not be included in determining whether the child has resided with the person for the required minimum period.

(b)
A person shall not be a de facto custodian until a court determines by clear and convincing evidence that the person meets the definition of de facto custodian established in paragraph (a) of this subsection. Once a court determines that a person meets the definition of de facto custodian, the court shall give the person the same standing in custody matters that is given to each parent under this section and KRS 403.280, 403.340, 403.350, 403.420, and 405.020.

(2)
The court shall determine parenting responsibilities[custody] in accordance with the best interests of the child. "The best interests of the child" shall include interaction with positive influences. These positive influences include, but are not limited to, extended family members, stepparents, grandparents, adoptive parents, and time spent in a positive and stable environment that encourages the emotional, educational, moral, psychological, social, and physical nurturing that a child needs.

(3)
The court shall award parenting responsibilities in the following order of preference:
(a)
Shared parenting unless it is shown by all of the evidence considered that it will not be in the best interests of the child to award shared parenting.

(b)
A traditional joint custody arrangement to share parenting and custody and providing that as nearly as possible, all residential and legal decision-making matters relating to the child or children are split equally, or as near equally as possible, with neither parent having an outweighed vote over the other.

(c)
Sole physical and decision-making responsibilities to the parent that can provide the home life that is in the best interests of the child as defined in subsection (2) of this section.

(d)
If neither parent can provide the home life that is in the best interests of the child as defined in subsection (2) of this section, then the court may award the parenting responsibilities to the maternal or paternal grandparents, or any other extended family member.

(e)
Any other person who may significantly affect the best interests of the child.
(4)
In determining parenting responsibilities,[ and equal consideration shall be given to each parent and to any de facto custodian.] the court shall consider all relevant factors including:

(a)
The wishes of the child's mother and father[parent or parents], and any de facto custodian, as to his custody;

(b)
The wishes of the child as to his custodian;

(c)
The interaction and interrelationship of the child with his parent or parents, his siblings, extended family members, including stepparents and grandparents, and any other person who may significantly affect the child's best interests;

(d)
The child's adjustment to his home, school, and community;

(e)
The mental and physical health of the children[all individuals] involved, with a psychological examination being ordered if necessary and the costs of the examination being equally split between the parties seeking parenting responsibilities;

(f)
The mental and physical health of all of the parties seeking parenting responsibilities, with a psychological examination being ordered when necessary, if the parties cannot agree upon the allocation of parenting responsibilities and with each party bearing the cost of that party's examination;
(g)
All additional information, including records[,] and evidence of domestic violence as defined in KRS 403.720;

(h)[(g)]
The extent to which the child has been cared for, nurtured, and supported by any de facto custodian;

(i)[(h)]
The intent of the parent or parents in placing the child with a de facto custodian; and

(j)[(i)]
The circumstances under which the child was placed or allowed to remain in the custody of a de facto custodian, including whether the parent now seeking custody was previously prevented from doing so as a result of domestic violence as defined in KRS 403.720 and whether the child was placed with a de facto custodian to allow the parent now seeking custody to seek employment, work, or attend school.

(5)[(3)]
The court shall not consider conduct of a proposed custodian that does not affect his relationship to the child. If domestic violence and abuse is alleged, the court shall determine the extent to which the domestic violence and abuse has affected the child and the child's relationship to both parents.

(6)[(4)]
The abandonment of the family residence by either[a custodial] party shall not be considered where said party was physically harmed or was seriously threatened with physical harm by his or her spouse, when such harm or threat of harm was causally related to the abandonment and is proven by clear and convincing evidence.

[(5)
The court may grant joint custody to the child's parents, or to the child's parents and a de facto custodian, if it is in the best interest of the child.]

(7)[(6)]
If the court grants custody to a de facto custodian, the de facto custodian shall have legal custody under the laws of the Commonwealth.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 403 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be a presumption, affecting the burden of proof that shared parenting is in the best interests of the child unless the mother and father have agreed to an award of physical and decision-making responsibilities to one (1) parent.

(2)
The parents shall confer with one another through the exchange of written documentation in the exercise of decision-making rights, responsibilities, and authority pertaining but not limited to emotional, psychological, social, moral, physical, and educational matters.

(3)
Each parent shall have access to records and information pertaining to the child, including but not limited to medical, dental, and school records regardless of whether the parent has the child at any given moment or not.

(4)
It shall be presumed that the other parent is preferable to any baby-sitter and should be contacted when possible for care giving of the child.

Section 5.   KRS 403.340 is amended to read as follows:

(1)
As used in this section, "custody" means sole or joint custody, whether ordered by a court or agreed to by the parties.

(2)
If a court of this state has jurisdiction pursuant to the Uniform Child Custody Jurisdiction Act, custody orders may be modified at any time to an order of shared parenting.

(3)
No motion to modify a custody decree shall be made earlier than two (2) years after its date, except to modify the decision to make it shared parenting, unless the court permits it to be made on the basis of affidavits that there is reason to believe that:

(a)
The child's present environment may endanger seriously his physical, psychological, social[mental], moral, or emotional health; or

(b)
The custodian appointed under the prior decree has placed the child with a de facto custodian.

(4)[(3)]
If a court of this state has jurisdiction pursuant to the Uniform Child Custody Jurisdiction Act, the court shall not modify a prior custody decree prior to a physical examination of a child recently alleged to be the victim of abuse or neglect and a psychological evaluation of all parties, and all factors in Section 3 of this Act shall be considered and a hearing conducted before judgment is rendered[unless after hearing it finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at the time of entry of the prior decree, that a change has occurred in the circumstances of the child or his custodian, and that the modification is necessary to serve the best interests of the child. When determining if a change has occurred and whether a modification of custody is in the best interests of the child, the court shall consider the following:

(a)
Whether the custodian agrees to the modification;

(b)
Whether the child has been integrated into the family of the petitioner with consent of the custodian;

(c)
The factors set forth in KRS 403.270(2) to determine the best interests of the child;

(d)
Whether the child's present environment endangers seriously his physical, mental, moral, or emotional health;

(e)
Whether the harm likely to be caused by a change of environment is outweighed by its advantages to him; and

(f)
Whether the custodian has placed the child with a de facto custodian].

(5)[(4)]
In determining whether a child's present environment may endanger seriously his physical, psychological, social[ mental], moral, or emotional health, the court shall consider all relevant factors, including, but not limited to:

(a)
The interaction and interrelationship of the child with his parent or parents, his de facto custodian, his siblings, and any other person who may significantly affect the child's best interests; and
(b)
The psychological, social,[ mental] and physical health of all individuals involved[;

(c)
Repeated or substantial failure, without good cause as specified in KRS 403.240, of either parent to observe visitation, child support, or other provisions of the decree which affect the child, except that modification of custody orders shall not be made solely on the basis of failure to comply with visitation or child support provisions, or on the basis of which parent is more likely to allow visitation or pay child support;

(d)
If domestic violence and abuse, as defined in KRS 403.720, is found by the court to exist, the extent to which the domestic violence and abuse has affected the child and the child's relationship to both parents].

(6)[(5)]
Attorney fees and costs shall be assessed against a party seeking modification if the court finds that the modification action is vexatious and constitutes harassment.

(7)
If the court finds against shared parenting, the court shall state in its decision the reasons for denial of an award of equal, shared parenting and custody.
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