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AN ACT relating to wages and hours.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 337 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds and declares it to be a public policy of the Commonwealth to establish a maximum hourly work day and hourly work week for nonsupervisory health facility employees, beyond which the employees shall not be required to perform mandatory overtime work, in order to safeguard their health, efficiency, and general well-being, as well as to ensure that health facilities throughout the Commonwealth operate in a manner that safeguards the health and general well-being of the persons to whom these employees provide services.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 337 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act:
(1)
"Employee" means a nonsupervisory individual employed by a health facility who is involved in direct patient care activities or clinical services.

(2)
"Employer" means an individual, partnership, association, corporation, or person or groups of persons acting directly or indirectly in the interest of a health facility.

(3)
"Health facility" means a health facility as defined in KRS Chapter 216B.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 337 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding provisions of the Kentucky Revised Statutes to the contrary, no employee of a health facility shall be required or coerced to accept work in excess of an agreed-to predetermined and regularly scheduled daily work shift, or in excess of forty (40) hours in any one (1) work week.

(2)
Nothing in this section shall prohibit an employee from voluntarily accepting additional hours. The refusal to accept additional hours by an employee shall not be grounds for discrimination, dismissal, discharge, or any other penalty, threat of report for discipline or employment decision adverse to the employee.

(3)
Subsection (1) of this section shall not apply in the case of a declared emergency as defined in KRS 39A.020, or an unforeseen emergency circumstance which substantially affects or increases the need for health care services, except that an unforeseen emergency circumstance shall not include a labor dispute or a problem that results from chronic short staffing practices by the health facility.

(4)
The provisions of Sections 1 to 5 of this Act shall apply to any contract, agreement, or understanding executed or renewed after the effective date of this Act.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 337 IS CREATED TO READ AS FOLLOWS:

An employee who initially reports the violation of Sections 1 to 5 of this Act which leads to any sanctions of the health facility shall have the right to recover any legal fees and other fees and expenses associated with making the report.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 337 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 5 of this Act shall be cited as the "Safe Nursing and Patient Care Act of 2002."
Section 6.   KRS 337.990 is amended to read as follows:

The following civil penalties shall be imposed, in accordance with the provisions in KRS 336.985, for violations of the provisions of this chapter:

(1)
Any firm, individual, partnership, or corporation that violates KRS 337.020 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense. Each failure to pay an employee the wages when due him under KRS 337.020 shall constitute a separate offense.

(2)
Any employer who violates KRS 337.050 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(3)
Any employer who violates KRS 337.055 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense and shall make full payment to the employee by reason of the violation. Each failure to pay an employee the wages as required by KRS 337.055 shall constitute a separate offense.

(4)
Any employer who violates KRS 337.060 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) and shall also be liable to the affected employee for the amount withheld, plus interest at the rate of ten percent (10%) per annum.

(5)
Any employer who violates the provisions of KRS 337.065 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense and shall make full payment to the employee by reason of the violation.

(6)
Any person who fails to comply with KRS 337.070 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense and each day that the failure continues shall be deemed a separate offense.

(7)
Any employer who violates any provision of KRS 337.275 to 337.325, KRS 337.345, and KRS 337.385 to 337.405, or willfully hinders or delays the commissioner or his authorized representative in the performance of his duties under KRS 337.295, or fails to keep and preserve any records as required under KRS 337.320 and 337.325, or falsifies any record, or refuses to make any record or transcription thereof accessible to the commissioner or his authorized representative shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(8)
Any employer who pays or agrees to pay wages at a rate less than the rate applicable under KRS 337.275 and 337.285, or any wage order issued pursuant thereto shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(9)
Any employer who discharges or in any other manner discriminates against any employee because the employee has made any complaint to his employer, to the commissioner, or to his authorized representative that he has not been paid wages in accordance with KRS 337.275 and 337.285 or regulations issued thereunder, or because the employee has caused to be instituted or is about to cause to be instituted any proceeding under or related to KRS 337.385, or because the employee has testified or is about to testify in any such proceeding, shall be deemed in violation of KRS 337.275 to 337.325, KRS 337.345, and KRS 337.385 to 337.405 and shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(10)
Any employer who violates KRS 337.365 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(11)
Any person who violates KRS 337.530 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(12)
Any contractor or subcontractor who violates any wage or work hours provision in any contract under KRS 337.505 to 337.550 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense, and the contractor or subcontractor shall make full restitution to all employees to whom he is legally indebted by reason of said violation. The prime contractor shall be jointly and severally liable with a subcontractor for wages due an employee of the subcontractor. For a flagrant or repeated violation the offending contractor or subcontractor shall be barred from bidding on, or working on, any and all public works contracts, either in his name or in the name of any other company, firm, or other entity in which he might be interested for a period of two (2) years from the date of the last offense. Each day of violation shall constitute a separate offense, and the violation as affects each individual worker shall constitute a separate offense.

(13)
Any public authority, public official, or member of a public authority who willfully fails to comply or to require compliance with KRS 337.505 to 337.550 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense. Each day of violation shall constitute a separate offense. If a public authority, public official or member of a public authority willfully or negligently fails to comply with KRS 337.505 to 337.550 and the failure results in damages, injury or loss to any person, the public authority, public official, or member of a public authority may be held liable in a civil action.

(14)
A person shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) when that person discharges or in any other manner discriminates against an employee because the employee has:

(a)
Made any complaint to his employer, the commissioner, or any other person; or

(b)
Instituted, or caused to be instituted, any proceeding under or related to KRS 337.420 to 337.433; or

(c)
Testified, or is about to testify, in any such proceedings.

(15)
(a)
Any employer who violates Section 3 of this Act shall be assessed a civil penalty not to exceed one thousand dollars ($1,000) for the first offense, not more than five thousand dollars ($5,000) for subsequent offenses, and each day that the violations occurs shall be deemed a separate offense. Any employer who has been determined to have violated the provisions of Section 3 of this Act on two (2) or more occasions shall be considered to have engaged in a pattern of violations and may be subject to suspension or revocation of its license. 
(b)
All civil penalties and fines collected under Sections 1 to 5 of this Act shall be paid to the Kentucky Board of Nursing to fund the nursing incentive scholarship fund created in KRS 314.025.
(c)
In any lawsuit brought on the basis of alleged violations of Sections 1 to 5 of this Act, the fact that the employee worked in excess of forty (40) hours per week and any evidence thereto is a prima facie violation of Sections 1 to 5 of this Act. To rebut this presumption, the employer must prove that a declared emergency occurred and overtime was required only as a last resort at the time the employee was forced or compelled to work.
Section 7.   KRS 314.027 is amended to read as follows:

(1)
Funding for the Kentucky nursing incentive scholarship fund shall be supplied partly by funds received from penalties and fines, to include, but not be limited to, certificate of need penalties assessed on primary care centers, hospitals, nursing facilities, and skilled and intermediate care nursing homes under the provisions of KRS 216.560 and 216B.131(2), and penalties assessed under Section 6 of this Act.

(2)
Additional funding shall be provided by an assessment of five dollars ($5) to be added to each nurse licensure renewal application fee payable to the board, proceeds of which shall be annually allocated to the Kentucky nursing incentive scholarship fund.

(3)
The board may cancel any contract between it and any applicant or recipient upon failure by the applicant or recipient to meet requirements of KRS 314.025 to 314.027 or board administrative regulations. Failure to complete the terms of the contract shall subject the applicant to legal action for the recovery of all assistance provided, together with attorney fees and interest at a compound rate of eight percent (8%) from the date of disbursement from the Kentucky nursing incentive scholarship fund.
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