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AN ACT relating to senior citizens.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 209.005 IS REPEALED AND REENACTED TO READ AS FOLLOWS:

(1)
The Kentucky Commission on Elder Abuse is hereby created.

(2)
The commission shall be composed of the following members:
(a)
The director of the Division of Protection and Permanency, the Cabinet for Families and Children, or a designee;

(b)
The executive director of the Office of Aging Services, Cabinet for Health Services, or a designee;

(c)
The director of the Area Agencies on Aging, the Department for Local Government, Office of the Governor, or a designee;

(d)
One (1) employee of the Office of the Attorney General who shall be appointed by the Attorney General;

(e)
The commissioner of the Department for Community Based Services, Cabinet for Families and Children, or a designee;

(f)
One (1) employee of the Office of the Inspector General, Cabinet for Health Services, who shall be appointed by the Inspector General;

(g)
The commissioner of the Department for Insurance, Public Protection and Regulation Cabinet, or a designee.

(h)
The long term care ombudsman, the Office of Aging Services, Cabinet for Health Services, or a designee;

(i)
The commissioner of the Department for Medicaid Services, Cabinet for Health Services, or a designee;

(j)
The commissioner of the Department for Mental Health and Mental Retardation Services, Cabinet for Health Services, or a designee;

(k)
The director of the Division of Public Advocacy, Department of Public Advocacy, Public Protection and Regulation Cabinet, or a designee;

(l)
The commissioner of the Department for Public Health, Cabinet for Health Services, or a designee;

(m)
One (1) employee of the Cabinet for Workforce Development who shall be appointed by the cabinet secretary;

(n)
One (1) representative from the Sanders Brown Center on Aging at the University of Kentucky who shall be appointed by the Governor;

(o)
One (1) representative from the University of Louisville who shall be appointed by the Governor;

(p)
The executive director of the Office of the Ombudsman, Cabinet for Families and Children, or a designee;

(q)
Six (6) citizen members to be appointed by the Secretary of the Cabinet for Families and Children; and

(r)
Two (2) members of the General Assembly, one (1) appointed by the President of the Senate and one (1) appointed by the Speaker of the House of Representatives.
(3)
The secretary of the Cabinet for Families and Children shall serve as chairman of the commission.

(4)
A majority of the voting members shall constitute a quorum for the transaction of any business and special meetings shall be called in accordance with KRS 61.823.

(5)
Meetings of the commission shall be open and accessible to the public in accordance with KRS 61.805 to 61.850.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
The Commission on Elder Abuse shall:

(a)
Adopt by-laws for regular operations;
(b)
Develop a work plan to include the following:

1.
Coordination of constituent calls with various state programs;

2.
Provide public awareness resources on elder maltreatment; and

3.
Coordinate media campaigns on elder maltreatment;

(c)
Act as a liaison for the Governor's Office, the members of the General Assembly, and the public;
(d)
Develop a state coordinating council on elder maltreatment to facilitate the development of local coordinating councils in accordance with model protocols;

(e)
Identify and keep an up-to-date list of local community partners that address elder abuse issues;

(f)
Distribute and update the model protocols on elder maltreatment and services to all appropriate agencies;

(g)
Make recommendations for training and education on specified elder issues;

(h)
Recommend model curriculum and trainer requirements for elder maltreatment education;

(i)
Make recommendations on grant applications and funding sources for special projects;

(j)
Serve as a depository for information on statewide elder issues; and

(k)
Make recommendations for pilot projects.

(2)
The commission shall submit an annual report on activities, products, and recommendations for public policy to the General Assembly, the Governor's Office, the secretary for Families and Children, the secretary for Health Services, the Office of the Attorney General, and the secretary of the Public Protection and Regulation Cabinet by September 30 of each year. Public policy recommendations may include changes in state programs, legislation, administrative regulations, policies, treatments, and services and supports that may facilitate effective coordination, prevention, and intervention of elder abuse cases, the investigation, prosecution, and treatment of perpetrators of elder abuse, and the access of victims to services and supports.

Section 3.   KRS 209.020 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Secretary" means the secretary of the Cabinet for Families and Children;

(2)
"Cabinet" means the Cabinet for Families and Children;

(3)
"Department" means the Department for Community Based Services of the Cabinet for Families and Children;

(4)
"Adult" means:

(a)
A person eighteen (18) years of age or older, who because of mental or physical dysfunctioning, is unable to manage his own resources or carry out the activity of daily living or protect himself from neglect, or a hazardous or abusive situation without assistance from others, and who may be in need of protective services; or

(b)
A person without regard to age who is the victim of abuse and neglect inflicted by a spouse;

(5)
"Protective services" means agency services undertaken with or on behalf of an adult in need of protective services who is being abused, neglected, or exploited. These services may include, but are not limited to conducting investigations of complaints of possible abuse, neglect, or exploitation to ascertain whether or not the situation and condition of the adult in need of protective services warrants further action; social services aimed at preventing and remedying abuse, neglect, and exploitation; and services directed toward seeking legal determination of whether or not the adult in need of protective services has been abused, neglected, or exploited and to ensure that he obtains suitable care in or out of his home;

(6)
"Caretaker" means an institution or a person, including but not limited to a relative, court-appointed or voluntary guardian, household member, neighbor, health care provider, and employee and volunteer of a health care facility, who has been entrusted with or has assumed responsibility for the care or the property of an adult[individual or institution who has the responsibility for the care of the adult as a result of family relationship, or who has assumed the responsibility for the care of the adult person] voluntarily, or by contract, or agreement;

(7)
"Abuse" means the infliction of physical pain, mental injury, or injury of an adult;

(8)
"Exploitation" means obtaining or using, or conspiring to obtain or use, by deception, intimidation, or some other means, an adult's resources including but not limited to funds, assets, or property, with the intent to deprive the adult of such resources, or to profit or benefit the caretaker, or a person of trust and confidence[the improper use of an adult or an adult's resources by a caretaker or other person for the profit or advantage of the caretaker or other person];

(9)
"Investigation" shall include, but is not limited to, a personal interview with the individual reported to be abused, neglected, or exploited. When abuse, or neglect is allegedly the cause of death, a coroner's or doctor's report shall be examined as part of the investigation;

(10)
"Emergency" means that an adult is living in conditions which present a substantial risk of death or immediate and serious physical harm to himself or others;

(11)
"Emergency protective services" are protective services furnished an adult in an emergency;

(12)
"Protective placement" means the transfer of an adult from his present living arrangement to another;

(13)
"Court" means the Circuit Court or the District Court if no judge of that Circuit Court is present in the county;

(14)
"Access to records" means that any representative of the Cabinet for Families and Children actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall be allowed access to the medical, mental, health, and financial records of the adult that are in the possession of any individual, hospital, firm, corporation or other facility, if necessary to complete the investigation mandated in this chapter;[ and]
(15)
"Neglect" means repeated conduct or a single incident or omission with significant negative consequences, that deprives services including but not limited to food, nutrition, clothing, shelter, medicine, or medical services, that are necessary to maintain the health or welfare of an adult in a situation in which:

(a)
An adult is unable to perform or obtain for himself;

(b)
A person deprives his spouse; or

(c)
A caretaker or person of trust and confidence deprives an adult;[a situation in which an adult is unable to perform or obtain for himself the services which are necessary to maintain his health or welfare, or the deprivation of services by a caretaker which are necessary to maintain the health and welfare of an adult, or a situation in which a person deprives his spouse of reasonable services to maintain health and welfare.]
(16)
"Deception" means:

(a)
Misrepresenting or concealing a material fact relating to services rendered, disposition of property, or use of property, terms of a contract or agreement, an existing or preexisting condition of any property involved in a contract or agreement; or

(b)
Using any misrepresentation, false pretense, or false promise in order to induce, encourage, or solicit an adult into a contract or agreement;
(17)
"Intimidation" means the communication by word or act to an adult that the adult will be deprived of food, nutrition, clothing, shelter, supervision, medicine, medical services, money, or financial support, will suffer physical violence, or will be estranged from family members;
(18)
"Person of trust and confidence" means the position of a person who is:

(a)
A parent, spouse, adult child, or other relative by blood or marriage;

(b)
A joint tenant or tenant in common;

(c)
In a legal or fiduciary relationship, including but not limited to an attorney, an attorney-in-fact, a court-appointed or voluntary guardian, trustee, or conservator; or

(d)
A caretaker or any other person who has been entrusted with or has assumed responsibility for the use or management of an adult's funds, assets, or property;

(19)
"Obtaining or using" means any manner of:

(a)
Taking or exercising control over property;

(b)
Making any use, disposition, or transfer of property;

(20)
"Inchoate offense" means the same as in KRS Chapter 506, including criminal attempt, solicitation, conspiracy, or facilitation; and

(21)
"Culpable mental state" means the same as defined in KRS Chapter 501, including acting intentionally, knowingly, wantonly, or recklessly.

Section 4.   KRS 209.030 is amended to read as follows:

(1)
The secretary may, within his discretion, adopt such rules, regulations, procedures, guidelines, or any other expressions of policy necessary to effect the purpose of this chapter insofar as such action is reasonably calculated to serve the public interest. The secretary may take necessary action and may offer or cause to be offered protective services toward safeguarding the welfare of an adult who has experienced abuse or neglect, inflicted or caused by a spouse.

(2)
Any person, including, but not limited to, physician, law enforcement officer, nurse, social worker, cabinet personnel, coroner, medical examiner, alternate care facility employee, or caretaker, having reasonable cause to suspect that an adult has suffered abuse, neglect, or exploitation, shall report or cause reports to be made in accordance with the provisions of this chapter. Death of the adult does not relieve one of the responsibility for reporting the circumstances surrounding the death.

(3)
An oral or written report shall be made immediately to the cabinet upon knowledge of the occurrence of suspected abuse, neglect, or exploitation of an adult. Any person making such a report shall provide the following information, if known: The name and address of the adult, or of any other person responsible for his care; the age of the adult; the nature and extent of the abuse, neglect, or exploitation, including any evidence of previous abuse, neglect, or exploitation; the identity of the perpetrator, if known; the identity of the complainant, if possible; and any other information that the person believes might be helpful in establishing the cause of abuse, neglect, or exploitation.

(4)
Upon receipt of the report, the cabinet shall take the following action as soon as practical:

(a)
Notify the appropriate law enforcement agency;

(b)
Initiate an investigation of the complaint; and

(c)
Make a written report of the initial findings together with a recommendation for further action, if indicated.

(5)
Any representative of the cabinet may enter any health facility or health service licensed by the Cabinet for Health Services at any reasonable time to carry out the cabinet's responsibilities under this chapter. Any representative of the cabinet actively involved in the conduct of an abuse, neglect, or exploitation investigation under this chapter shall also be allowed access to[ the mental and physical health] records, as defined in Section 3 of this Act, of the adult which are in the possession of any individual, hospital, or other facility if necessary to complete the investigation mandated by this chapter.

(6)
Any representative of the cabinet may with consent of the adult or caretaker enter any private premises where any adult alleged to be abused, neglected, or exploited is found in order to investigate the need for protective services for the purpose of carrying out the provisions of this chapter. If the adult or caretaker does not consent to the investigation, a search warrant may issue upon a showing of probable cause that an adult is being abused, neglected, or exploited, to enable a representative of the cabinet to proceed with the investigation.

(7)
If a determination has been made that protective services are necessary when indicated by the investigation, the cabinet shall provide such services within budgetary limitations, except in such cases where an adult chooses to refuse such services.

(8)
In the event the adult elects to accept the protective services to be provided by the cabinet, the caretaker shall not interfere with the cabinet when rendering such services.

Section 5.   KRS 209.990 is amended to read as follows:

(1)
Anyone knowingly or wantonly violating the provisions of KRS 209.030(2) shall be guilty of a Class B misdemeanor as designated in KRS 532.090. Each violation shall constitute a separate offense.

(2)
A person[Any caretaker] who knowingly abuses or neglects an adult is guilty of a Class C felony, or a Class B felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(3)
A person[Any caretaker] who wantonly abuses or neglects an adult is guilty of a Class D felony, or a Class C felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(4)
A person[Any caretaker] who recklessly abuses or neglects an adult is guilty of a Class A misdemeanor, or a Class D felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(5)
A person[Any caretaker] who knowingly exploits an adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, or both, is guilty of a Class C felony, or a Class B felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(6)
A person[Any caretaker] who wantonly or recklessly exploits an adult, resulting in a total loss to the adult of more than three hundred dollars ($300) in financial or other resources, or both, is guilty of a Class D felony, or a Class C felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(7)
A person who knowingly exploits an adult resulting in a total loss to the adult of three hundred dollars ($300) or less in financial or other resources, or both, is guilty of a Class D felony, or a Class C felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(8)
A person[Any caretaker] who[ knowingly,] wantonly[,] or recklessly exploits an adult, resulting in a total loss to the adult of three hundred dollars ($300) or less in financial or other resources, or both, is guilty of a Class A misdemeanor, or a Class D felony if:

(a)
The victim is an adult as defined under subsection (4)(a) of Section 3 of this Act; or

(b)
The person committing the act is a person of trust and confidence, including a caretaker, to the victim.

(9)[(8)]
For purposes of criminal prosecution under this chapter, all provisions related to inchoate offenses and culpable mental states under KRS Chapters 501 and 506 apply[Any person who knowingly and willfully financially exploits an adult within the meaning of this chapter is guilty of a Class C felony].

SECTION 6.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
A claim that the accused did not know the age of the adult victim shall not influence the application of any penalty established under Section 4 of this Act.

(2)
Nothing in this chapter shall impose criminal liability on a person who makes a good faith effort to assist an adult in the management of funds, assets, or property of the adult or in the provision of services when an effort fails through no fault of the person.

(3)
Where an adult is a victim sixty-five (65) years of age or over, the court, upon motion by the Commonwealth's attorney for a speedy trial, shall set a hearing date on the motion within ten (10) days of the date of the motion. If the motion is granted, the trial shall be scheduled within ninety (90) days from the hearing date.

(4)
In ruling on any motion or other request for a delay or continuance of the proceedings, the court shall consider and give weight to any adverse impact the delay or continuance may have on the well-being of the adult victim.

Section 7.   KRS 387.510 is amended to read as follows:

As used in KRS 387.500 to 387.770 and 387.990:

(1)
"Conservator" means an individual, agency, or corporation appointed by the court to manage the financial resources of a disabled person.

(2)
"Limited conservator" means an individual, agency, or corporation appointed by the court to assist in managing the financial resources of a partially disabled person and whose powers and duties have been specifically enumerated by court order.

(3)
"Guardian" means any individual, agency, or corporation appointed by the court to have full care, custody, and control of a disabled person and to manage his financial resources.

(4)
"Limited guardian" means a guardian who possesses fewer than all of the legal powers and duties of a full guardian, and whose powers and duties have been specifically enumerated by court order.

(5)
"Standby" guardian or conservator means a person or entity designated by the court to assume the powers and duties assigned to a limited guardian, guardian, limited conservator, or conservator upon his death, resignation, removal, or incapacity.

(6)
"Testamentary" guardian or conservator means an individual, agency, or corporation nominated in the will of a limited guardian, guardian, limited conservator, or conservator to succeed the testator in that capacity upon his death.

(7)
"Developmental disability" means a severe, chronic disability of a person which:

(a)
Is attributable to a mental or physical impairment or combination of mental and physical impairments;

(b)
Is manifested before the person attains age twenty-two (22);

(c)
Is likely to continue indefinitely;

(d)
Results in substantial functional limitations in three (3) or more of the following areas of major life activity: 1. self-care; 2. receptive and expressive language; 3. learning; 4. mobility; 5. self-direction; 6. capacity for independent living; and 7. economic self-sufficiency; and

(e)
Reflects the person's need for a combination and sequence of special interdisciplinary or generic care, treatment or other services which are of lifelong or extended duration and are individually planned and coordinated.

(8)
"Disabled" means a legal, not a medical disability, and is measured by functional inabilities. It refers to any person fourteen (14) years of age or older who is:

(a)
Unable to make informed decisions with respect to his personal affairs to such an extent that he lacks the capacity to provide for his physical health and safety, including but not limited to health care, food, shelter, clothing, or personal hygiene; or

(b)
Unable to make informed decisions with respect to his financial resources to such an extent that he lacks the capacity to manage his property effectively by those actions necessary to obtain, administer, and dispose of both real and personal property.


Such inability shall be evidenced by acts or occurrences within six (6) months prior to the filing of the petition for guardianship or conservatorship and shall not be evidenced solely by isolated instances of negligence, improvidence, or other behavior.

(9)
"Partially disabled" refers to an individual who lacks the capacity to manage some of his personal affairs and/or financial resources as provided in subsection (8) of this section, but who cannot be found to be fully disabled as provided therein.

(10)
"Mentally ill person" means a person with substantially impaired capacity to use self-control, judgment, or discretion in the conduct of his affairs and social relations, associated with maladaptive behavior or recognized emotional symptoms where impaired capacity, maladaptive behavior, or emotional symptoms can be related to physiological, psychological, or social factors.

(11)
"Interdisciplinary evaluation report" means a report of an evaluation of a respondent performed pursuant to the provisions of KRS 387.540 to determine whether he is partially disabled or disabled as defined herein.

(12)
"Interested person or entity" means an adult relative or friend of the respondent or ward, an official or representative of a public or private agency, corporation, or association, or a representative of a law enforcement agency concerned with that person's welfare, or any other person found suitable by the court.

(13)
"Petitioner" means a person who institutes a proceeding under KRS 387.530.

(14)
"Respondent" means an individual alleged to be a partially disabled or disabled person.

(15)
"Ward" means a person for whom a limited guardian, guardian, limited conservator, or conservator has been appointed.

(16)
"Committee" means a person appointed by the court prior to July 1, 1982, to have full care, custody, and control of a disabled person and his estate.

Section 8.   KRS 387.770 is amended to read as follows:

(1)
All determinations of disability and orders of appointment, modification, and termination shall be filed as public records with the clerk of the court. All other court records of a respondent made in all proceedings under KRS 387.500 to 387.770 shall be confidential and shall not be open to the general public except as provided in subsection (3) of this section. 

(2)
Following the dismissal or withdrawal of a petition filed under this chapter or a determination that a respondent is no longer disabled, the respondent may at any time move to have all court records pertaining to the proceedings expunged from the files of the court, provided that he submits a full release of all claims arising from the proceedings. 

(3)
Any person seeking to obtain confidential information contained in the court files or the court records of proceedings under KRS 387.500 to 387.770 may file a written motion stating why the information is needed. The court may issue an order to disclose such information upon a showing that the disclosure is appropriate under the circumstances and in the best interest of the person or the public. The court shall maintain a log of the individuals and entities granted access to the file or records. 

(4)
Notwithstanding other provisions of this section, a representative of a law enforcement agency, a county attorney, or a Commonwealth's attorney with a direct interest in a proceeding under this chapter, including a criminal investigation or prosecution related to KRS Chapter 209, shall be permitted, upon request to the District or Circuit Court clerk, to inspect and copy court records directly related to such proceedings.

Section 9.   KRS 510.060 is amended to read as follows:

(1)
A person is guilty of rape in the third degree when:

(a)
He engages in sexual intercourse with another person who is incapable of consent because he is mentally retarded,[ or] mentally incapacitated, or an adult as defined in subsection (4)(a) of Section 3 of this Act; or

(b)
Being twenty-one (21) years old or more, he engages in sexual intercourse with another person less than sixteen (16) years old.

(2)
Rape in the third degree is a Class D felony.

Section 10.   KRS 510.090 is amended to read as follows:

(1)
A person is guilty of sodomy in the third degree when:

(a)
He engages in deviate sexual intercourse with another person who is incapable of consent because he is mentally retarded,[ or] mentally incapacitated, or an adult as defined in subsection (4)(a) of Section 3 of this Act; or

(b)
Being twenty-one (21) years old or more, he engages in deviate sexual intercourse with another person less than sixteen (16) years old.

(2)
Sodomy in the third degree is a Class D felony.

Section 11.   KRS 510.120 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the second degree when:

(a)
He subjects another person to sexual contact who is incapable of consent because he is mentally retarded,[ or] mentally incapacitated, or an adult as defined in subsection (4)(a) of Section 3 of this Act;

(b)
He subjects another person who is less than fourteen (14) years old to sexual contact; or

(c)
Being an employee, contractor, vendor, or volunteer of the Department of Corrections, or a detention facility as defined in KRS 520.010, or of an entity under contract with either the department or a detention facility for the custody, supervision, evaluation, or treatment of offenders, he subjects an offender who is incarcerated, supervised, evaluated, or treated by the Department of Corrections, the detention facility, or the contracting entity, to sexual contact. In any prosecution under this paragraph, the defendant may prove in exculpation that, at the time he engaged in the conduct constituting the offense, he and the offender were married to each other.

(2)
Sexual abuse in the second degree is a Class A misdemeanor.
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