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AN ACT relating to water quality certifications.

WHEREAS, the Natural Resources and Environmental Protection Cabinet is responsible under state law for review and issuance or denial of certifications of consistency with state water quality standards for surface coal mining activities seeking approval from the United States Army Corps of Engineers for placement of dredged or fill material in waters of the United States within Kentucky; and

WHEREAS, persons seeking approval to place such material are obligated to comply with the provisions of the Clean Water Act; and

WHEREAS, the United States Army Corps of Engineers reviews requests by surface coal mining operations to place dredged or fill material in waters of the United States under individual permit applications or, when appropriate, under nationwide permits, including Nationwide Permit 21; and

WHEREAS, the United States Army Corps of Engineers allows, as an option for persons required to conduct mitigation for losses or impacts to streams, the payment of a fee in lieu of conducting mitigation on or off-site; and

WHEREAS, in lieu fees may be paid into a fund managed by the Kentucky Department of Fish and Wildlife Resources; and

WHEREAS, the General Assembly believes that any funds paid in lieu of physical mitigation should be expended in the coal counties in the watershed basin in which the activity is proposed; and

WHEREAS, the General Assembly recognizes that qualitative improvements in water quality through reduction of pollutant loadings from sources other than surface coal mining activities, such as improvements in local wastewater management, can enhance water quality and constitute positive mitigation measures;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   The United States Army Corps of Engineers, the United States Environmental Protection Agency, and United States Department of Fish and Wildlife are encouraged, and the Kentucky Department for Fish and Wildlife Resources is directed, to consider as acceptable compensatory mitigation measures for unavoidable impacts under Sections 404 and 401 of the federal Clean Water Act, any combination of the following where deemed adequate by those agencies to fully compensate for and mitigate adverse impacts of the proposed surface coal mining operation:

(a)
Removing sediment control structures at abandoned surface mining operations and restoring the stream where the applicant has no legal responsibility to remove or reclaim the structure and the structure is not covered by a bond;

(b)
Improving impaired streams for which the applicant has no legal responsibility;

(c)
Constructing new or upgraded existing wastewater treatment facilities of local communities or homeowners;

(d)
Extending sanitary sewer lines to areas presently not served;

(e)
Funding the preparation of wastewater facility plans under 33 U.S.C. sec. 1281 for local entities lacking these planning documents where no other source of funding or assistance exists to assist the local entity;

(f)
Relocating local road segments directly impacting water quality and aquatic habitat excluding access and haul roads which have been permitted and bonded under KRS Chapter 350; and

(g)
Purchasing conservation easements for the purpose of providing permanent protection for riparian zones, where the applicant has no legal responsibility to conduct remediation or restoration on the property for which the easement will be purchased.

Section 2.   Where the United States Army Corps of Engineers, the United States Environmental Protection Agency and the United States Department of Fish and Wildlife, the Kentucky Department for Fish and Wildlife Resources, or the Kentucky Division of Water, recommend or approve payment of fees as compensatory mitigation in lieu of effecting such mitigation, the federal agencies are encouraged and the state agencies are directed to assure that the in lieu payments are expended on projects that are located within the same watershed and coal-producing region as the activity causing the impacts for which the mitigation is proposed.
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