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AN ACT relating to organ donation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 311.165 TO 311.235 IS CREATED TO READ AS FOLLOWS:

(1)
Effective July 15, 2003, each adult resident of Kentucky shall be presumed to have given consent to be a donor of a transplantable organ unless the adult has executed a declaration of nondonation under subsection (3) of this section.

(2)
The presumption of organ donation of each adult resident of Kentucky shall not be rebutted by any statement of next of kin or any other person on behalf of the adult resident. The only recognized statement of refusal is an executed declaration of nondonation as provided in subsection (3) of this section.

(3)
An adult person may refuse to consent to the donation of his or her organs by either:

(a)
Executing a declaration of nondonation and providing a copy of the declaration to the adult person's physician, health care provider, or hospital for inclusion in the medical record of the physician, health care provider, or hospital. A declaration of nondonation form may be obtained from the office of any physician or health care provider or from a hospital. The physician, health care provider, or hospital shall include an executed declaration of nondonation in the person's medical record; or

(b)
Executing a declaration of nondonation at the time of issuance or renewal of a driver's license or nondriver's identification card, as provided in Section 8 of this Act.

(4)
A physician or health care provider who receives an executed declaration of nondonation shall place the declaration in a conspicuous location in the person's medical record so that it is readily identifiable by each person who is authorized to review the medical record.

(5)
A declaration of nondonation shall be revoked if:
(a)
The adult person directs the declaration to be revoked by making written request to the physician, health care provider, or hospital to destroy the declaration. The appropriate notation shall be made in the person's medical record; or
(b)
The adult person directs the Circuit Court clerk to amend the driver's license or nondriver's identification card to remove the indication of nondonation on the reverse and pays the fee to the clerk for the issuance of a duplicate driver's license or nondriver's identification card.

(6)
No physician, health care provider, or hospital shall be liable for allowing the donation of a person's organs with the good faith belief that the person had not executed a declaration of nondonation.

(7)
Nothing in KRS 311.165 to 311.235 shall preclude the donation of an organ of a child with the consent of the next-of-kin.
Section 2.   KRS 311.165 is amended to read as follows:

(1)
"Bank or storage facility" means a facility licensed, accredited, or approved under the laws of any state for storage of human bodies or parts thereof;

(2)
"Decedent" means a deceased individual and includes a stillborn infant or fetus;

(3)
"Donor" means an individual who makes a gift of all or part of his body, whether by will, card, or other document, or by operation of Section 1 of this Act;

(4)
"Hospital" means a hospital licensed, accredited, or approved under the laws of any state; includes a hospital operated by the United States government, a state, or a subdivision thereof, although not required to be licensed under state laws;

(5)
[(a)  ]"Transplantable organ" means any body part suitable for transplantation to another living person[of the following bodily parts which are adapted to the performance of a specific function or functions and which can be transplanted to a living person:

1.
Kidney;

2.
Liver;

3.
Lung;

4.
Heart;

5.
Bone marrow;

(b)
The term "transplantable organ" does not include fetal part or other tissues, hair, bones, blood, arteries, any of the products of birth or conception, teeth, skin, bodily fluids including spinal fluid, plasma, sperm, ovum, ovaries, fetus, placenta, brain, prostate, stomach, colon, gall bladder, pancreas, thyroid, spleen, or any other visceral organs or body parts].

(6)
"Part" means organs, tissues, eyes, bones, arteries, blood, other fluids, and any other portions of a human body;

(7)
"Person" means an individual, corporation, government or governmental subdivision or agency, business trust, estate, trust, partnership, or association, or any other legal entity;

(8)
"Physician" or "surgeon" means a physician or surgeon licensed or authorized to practice under the laws of any state;

(9)
"State" includes any state, district, Commonwealth, territory, insular possession, and any other area subject to the legislative authority of the United States of America.

Section 3.   KRS 311.171 is amended to read as follows:

(1)
No person shall sell or make a charge for any transplantable organ.

(2)
No person shall offer remuneration for a transplantable organ.

(3)
No person shall broker for the sale or transfer of a transplantable organ.

(4)
No person shall charge a fee associated with the transplantation of a transplantable organ in excess of the direct and indirect costs of procuring, preserving, distributing, or transplanting the transplantable organ.

(5)
No person shall interfere with or prevent the donation of a transplantable organ by a person who has not executed a declaration of nondonation.

(6)
Nothing in this section shall be construed in any way to relate to the use, sale, distribution, procurement, preservation, distribution, experimentation, research, drug manufacture, or other treatment of any human or nonhuman part other than transplantable organs.

Section 4.   KRS 311.215 is amended to read as follows:

(1)
If the will, card, or other document or executed copy thereof, has been delivered to a specified donee, the donor may amend or revoke the gift by:

(a)
The execution and delivery to the donee of a signed statement, or

(b)
An oral statement made in the presence of two (2) persons and communicated to the donee, or

(c)
A statement during a terminal illness or injury addressed to an attending physician and communicated to the donee, or

(d)
A signed card or document found on his person or in his effects.

(2)
Any document of gift which has not been delivered to the donee may be revoked by the donor in the manner set out in subsection (1) of this section, or by destruction, cancellation, or mutilation of the document and all executed copies thereof.

(3)
Any gift made by a will may also be amended or revoked in the manner provided for amendment or revocation of wills, or as provided in subsection (1) of this section.

(4)
Any gift of a transplantable organ identified by a will, card, or other document or executed copy thereof which stipulates remuneration of any type in return for the anatomical gift shall be null and void.

(5)
Revocation of a gift under this section shall not constitute a declaration of nondonation under Section 1 of this Act and shall not constitute a refusal to provide consent to organ donation.
Section 5.   KRS 311.241 is amended to read as follows:

(1)
Each hospital licensed under the provisions of KRS Chapter 216B shall, as a condition of licensure, establish an organ-procurement-for-transplant protocol, in consultation with a federally certified organ procurement organization, which establishes procedures for prompt notification of the organ procurement organization and prompt determination of whether a person has executed a declaration of nondonation[encourages organ donation and identifies potential organ donors].

(2)
When an individual has died or has been identified by a medical hospital staff member as having a terminal condition and has not executed a declaration of nondonation[is further identified as a potential organ donor and meets the criteria set forth in the hospital's organ-procurement-for-transplant protocol], the hospital administrator or his official designee shall then notify the federally certified organ procurement organization of the potential availability of the organ. The notification of the federally certified organ procurement organization as to the identity of a potential organ donor shall be documented in such patient's medical record. Any identified contraindication to organ donation shall be documented in the patient's medical record.

(3)
Any hospital licensed under the provisions of KRS Chapter 216B which performs any transplantable organ transplant shall report to the Cabinet for Health Services, Office of the Inspector General, any information relating to the possible sale, purchase, or brokering of a transplantable organ.

Section 6.   KRS 311.245 is amended to read as follows:

All hospital physicians, nurses, and other allied health personnel shall make every reasonable effort to convey to the appropriate hospital unit the intent of any hospitalized patient to execute a declaration of nondonation[make a donation of all or any part of his body, as provided in KRS 311.175], in order that necessary documents may be executed under the provisions of this chapter.

Section 7.   KRS 311.990 is amended to read as follows:

(1)
Any person who violates KRS 311.250 shall be guilty of a violation.

(2)
Any college or professor thereof violating the provisions of KRS 311.300 to 311.350 shall be civilly liable on his bond for a sum not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each violation, which may be recovered by an action in the name of the Commonwealth.

(3)
Any person who presents to the county clerk for the purpose of registration any license which has been fraudulently obtained, or obtains any license under KRS 311.380 to 311.510 by false or fraudulent statement or representation, or practices podiatry under a false or assumed name or falsely impersonates another practitioner or former practitioner of a like or different name, or aids and abets any person in the practice of podiatry within the state without conforming to the requirements of KRS 311.380 to 311.510, or otherwise violates or neglects to comply with any of the provisions of KRS 311.380 to 311.510, shall be guilty of a Class A misdemeanor. Each case of practicing podiatry in violation of the provisions of KRS 311.380 to 311.510 shall be considered a separate offense.

(4)
Each first violation of KRS 311.560 is a Class A misdemeanor. Each subsequent violation of KRS 311.560 shall constitute a Class D felony.

(5)
Each violation of KRS 311.590 shall constitute a Class D felony. Conviction under this subsection of a holder of a license or permit shall result automatically in permanent revocation of such license or permit.

(6)
Conviction of willfully resisting, preventing, impeding, obstructing, threatening, or interfering with the board or any of its members, or of any officer, agent, inspector, or investigator of the board or the Cabinet for Health Services, in the administration of any of the provisions of KRS 311.550 to 311.620 shall be a Class A misdemeanor.

(7)
Each violation of subsection (1) of KRS 311.375 shall, for the first offense, be a Class B misdemeanor, and, for each subsequent offense shall be a Class A misdemeanor.

(8)
Each violation of subsection (2) of KRS 311.375 shall, for the first offense, be a violation, and, for each subsequent offense, be a Class B misdemeanor.

(9)
Each day of violation of either subsection of KRS 311.375 shall constitute a separate offense.

(10)
(a)
Any person who intentionally or knowingly performs an abortion contrary to the requirements of KRS 311.723(1) shall be guilty of a Class D felony; and

(b)
Any person who intentionally, knowingly, or recklessly violates the requirements of KRS 311.723(2) shall be guilty of a Class A misdemeanor.

(11)
(a)
1.
Any physician who performs a partial-birth abortion in violation of KRS 311.765 shall be guilty of a Class D felony. However, a physician shall not be guilty of the criminal offense if the partial-birth abortion was necessary to save the life of the mother whose life was endangered by a physical disorder, illness, or injury.

2.
A physician may seek a hearing before the State Board of Medical Licensure on whether the physician's conduct was necessary to save the life of the mother whose life was endangered by a physical disorder, illness, or injury. The board's findings, decided by majority vote of a quorum, shall be admissible at the trial of the physician. The board shall promulgate administrative regulations to carry out the provisions of this subparagraph.

3.
Upon a motion of the physician, the court shall delay the beginning of the trial for not more than thirty (30) days to permit the hearing, referred to in subparagraph 2. of this paragraph, to occur.

(b)
Any person other than a physician who performs a partial-birth abortion shall not be prosecuted under this subsection but shall be prosecuted under provisions of law which prohibit any person other than a physician from performing any abortion.

(c)
No penalty shall be assessed against the woman upon whom the partial-birth abortion is performed or attempted to be performed.

(12)
Any person who intentionally performs an abortion with knowledge that, or with reckless disregard as to whether, the person upon whom the abortion is to be performed is an unemancipated minor, and who intentionally or knowingly fails to conform to any requirement of KRS 311.732 is guilty of a Class A misdemeanor.

(13)
Any person who negligently releases information or documents which are confidential under KRS 311.732 is guilty of a Class B misdemeanor.

(14)
Any person who performs an abortion upon a married woman either with knowledge or in reckless disregard of whether KRS 311.735 applies to her and who intentionally, knowingly, or recklessly fails to conform to the requirements of KRS 311.735 shall be guilty of a Class D felony.

(15)
Any person convicted of violating KRS 311.750 shall be guilty of a Class B felony.

(16)
Any person who violates KRS 311.760(2) shall be guilty of a Class D felony.

(17)
Any person who violates KRS 311.770 or 311.780 shall be guilty of a Class D felony.

(18)
A person convicted of violating KRS 311.780 shall be guilty of a Class C felony.

(19)
Any person who violates KRS 311.810 shall be guilty of a Class A misdemeanor.

(20)
Any professional medical association or society, licensed physician, or hospital or hospital medical staff who shall have violated the provisions of KRS 311.606 shall be guilty of a Class B misdemeanor.

(21)
Any person who falsely represents that he or she is a paramedic, emergency medical technician first responder, or medical technician shall be guilty of a Class A misdemeanor.

(22)
Any administrator, officer, or employee of a publicly owned hospital or publicly owned health care facility who performs or permits the performance of abortions in violation of KRS 311.800(1) shall be guilty of a Class A misdemeanor.

(23)
Any person who violates KRS 311.914 shall be guilty of a violation.

(24)
Any person who violates the provisions of KRS 311.820 shall be guilty of a Class A misdemeanor.

(25)
(a)
Any person who fails to test organs, skin, or other human tissue which is to be transplanted, or violates the confidentiality provisions required by KRS 311.281, shall be guilty of a Class A misdemeanor;

(b)
Any person who has human immunodeficiency virus infection, who knows he is infected with human immunodeficiency virus, and who has been informed that he may communicate the infection by donating organs, skin, or other human tissue who donates organs, skin, or other human tissue shall be guilty of a Class D felony.

(26)
Any person who sells or makes a charge for any transplantable organ shall be guilty of a Class D felony.

(27)
Any person who offers remuneration for any transplantable organ for use in transplantation into himself shall be fined not less than five thousand dollars ($5,000) nor more than fifty thousand dollars ($50,000).

(28)
Any person brokering the sale or transfer of any transplantable organ shall be guilty of a Class C felony.

(29)
Any person charging a fee associated with the transplantation of a transplantable organ in excess of the direct and indirect costs of procuring, distributing, or transplanting the transplantable organ shall be fined not less than fifty thousand dollars ($50,000) nor more than five hundred thousand dollars ($500,000).

(30)
Any hospital performing transplantable organ transplants which knowingly fails to report the possible sale, purchase, or brokering of a transplantable organ shall be fined not less than ten thousand dollars ($10,000) or more than fifty thousand dollars ($50,000).

(31)
Any person who interferes with or prevents the donation of a transplantable organ by a person who has not executed a declaration of nondonation shall be guilty of a Class C felony.

(32)
Any hospital that interferes with or prevents the donation of a transplantable organ by a person who has not executed a declaration of nondonation shall be fined not less than ten thousand dollars ($10,000) or more than fifty thousand dollars ($50,000) for each offense.
Section 8.   KRS 186.531 is amended to read as follows:

(1)
Any person may at the time of issuance or renewal of a driver's license or nondriver's identification card execute a declaration of nondonation of an organ by completing, dating, and signing a form to be made available upon request, at the time of issuance or renewal of a person's driver's license or nondriver's identification card. The form shall be in substantially the following form:


" Kentucky law provides for the donation at the time of your death of any of your organs that may be suitable for transplantation to a living person. You have the right to refuse to make a donation by completing this form.


I, (name of person), understand that Kentucky law presumes consent to organ donation by all adults. Nevertheless, I refuse to allow my transplantable organs to be removed after my death, and I declare my intent to nondonate by dating and signing this form.


(Date)


(Signature of person)".

(2)
Upon receipt of an executed declaration of nondonation, the Circuit Court clerk shall mark the appropriate box on the reverse of the person's driver's license or nondriver's identification card and shall make an entry into any statewide electronic database for driver's license information and nondriver's identification information.

(3)
A person may execute a declaration of nondonation in the office of the Circuit Court clerk at any time during business hours. The appropriate license shall be amended upon payment of the fee for the duplicate license.

(4)
The cost of operators' licenses and permits shall be as follows:

(a)
The fee for a four (4) year original or renewal motor vehicle license shall be eight dollars ($8);

(b)
The fee for a four (4) year original or renewal motorcycle operator's license shall be twelve dollars ($12) and a combination motor vehicle-motorcycle operator's license shall be eighteen dollars ($18);

(c)
The fee for an instruction permit for a motor vehicle shall be two dollars ($2) plus four dollars ($4) for preparing and acknowledging the application;

(d)
The fee for an instruction permit for a motorcycle shall be five dollars ($5) plus one dollar ($1) for preparing and acknowledging the application;

(e)
The fee for a duplicate license shall be six dollars ($6);

(f)
The fee for an identification card shall be four dollars ($4). The fee for a duplicate identification card shall be two dollars ($2); and

(g)
Any applicant under the age of twenty-one (21) who meets the requirements for the issuance of a valid driver's license shall be issued a license valid until the date the applicant attains the age of twenty-one (21). The fee for the license shall be two dollars ($2) per year for the requisite number of years as set forth herein. The applicant shall have thirty (30) days after his twenty-first birthday in which to renew his driver's license.

(5)[(2)]
Except as provided in subsection (3) of this section, the circuit clerk shall deposit in the State Treasury to the credit of the general fund except as provided in paragraph (a), paragraph (f), and paragraph (g) of this subsection fees pertaining to applications and license fees in the following manner:

(a)
Twenty-two per cent (22%) of the cost for the issuance of any original and renewal license shall be deposited in a trust and agency account to the credit of the Administrative Office of the Courts and shall be used to assist circuit clerks in hiring additional employees and providing salary adjustments for employees;

(b)
One dollar ($1) for issuance of any instruction permit;

(c)
One dollar ($1) for preparing and acknowledging an application for an instruction permit;

(d)
One dollar and twenty-five cents ($1.25) for preparing and acknowledging an application for a duplicate;

(e)
One dollar and twenty-five cents ($1.25) for each identification card;

(f)
For each original or renewal license one dollar ($1) shall be credited to a special account within the state road fund and shall be used by the Transportation Cabinet exclusively for the purpose of issuing a photo license. For each original or renewal motorcycle operator's license and each motorcycle instruction permit, four dollars ($4) shall be credited to a special account within the state road fund and shall be used exclusively for the purpose of the motorcycle safety education program fund pursuant to KRS 186.890; and
(g)
[An applicant for an original or renewal motor vehicle operator's license, commercial driver's license, or motorcycle operator's license shall have the opportunity to make a donation of one dollar ($1) to promote an organ donor program. The one dollar ($1) donation shall be added to the regular fee for an original or renewal motor vehicle operator's license, commercial driver's license, or motorcycle operator's license. One (1) donation may be made per issuance or renewal of a license or any combination thereof. The fee shall be paid to the circuit clerk and shall be retained by the clerk to be used exclusively for the purpose of promoting an organ donor program. Organ donation shall be voluntary and may be refused by the applicant at the time of issuance or renewal of a license; and

(h)]
Three dollars ($3) for a combination motor vehicle-motorcycle operator's license.

(6)[(3)]
The following fees shall be deposited in a trust and agency account to the credit of the Administrative Office of the Courts and shall be used to assist circuit clerks in hiring additional employees, providing salary adjustments for employees, providing training for employees, and purchasing additional equipment used in administering the issuance of driver's licenses:

(a)
One dollar ($1) for issuing of an instruction permit;

(b)
Three dollars ($3) for preparing and acknowledging an application for an instruction permit;

(c)
Four dollars ($4) for preparing and acknowledging an application for a duplicate license;

(d)
Ten dollars ($10) for preparing and acknowledging an application for a reinstatement fee; and

(e)
These fees shall be in addition to other funds provided to the circuit clerk through the regular appropriation made by the General Assembly to the Administrative Office of the Courts.

(7)[(4)]
The remainder of all fees, and other moneys collected by the circuit clerk shall be forwarded to the state.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 216 IS CREATED TO READ AS FOLLOWS:

The Transportation Cabinet shall work with the Cabinet for Health Services, the Cabinet for Families and Children, and the Kentucky Board of Medical Licensure to develop an educational campaign to inform adult citizens of Kentucky about the presumed consent provisions for organ donation contained in this chapter and in KRS 311.165 to 311.235. The campaign shall be designed to reach all Kentuckians within one (1) year after the effective date of this Act and shall include information about:

(1)
The number of organs donated each year in Kentucky;
(2)
The number of lives that are saved each year in Kentucky as a result of organ donations;
(3)
The number of additional lives that could be saved in Kentucky each year if more organ donations were received; and
(4)
The legal requirements for organ donation, declaration of nondonation, and revocation.
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