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AN ACT relating to cellular antenna tower construction.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 2 and Section 4 of this Act:

(1)
"Cabinet" means the Revenue Cabinet;

(2)
"Cellular telephone provider" means any provider of wireless telephone services;

(3)
"Cellular tower construction costs" means the actual costs involved in the construction of a cellular tower and includes the cost of land acquisition, tower design, materials, and labor; and

(4)
"Designated area" means the area within the Commonwealth of Kentucky which is limited to the counties of Breathitt, Elliott, Estill, Floyd, Jackson, Johnson, Knott, Lawrence, Lee, Letcher, Magoffin, Martin, Morgan, Owsley, Perry, Pike, Powell, and Wolfe.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be allowed a nonrefundable credit against taxes imposed under KRS 141.020 and 141.040 for any taxpayer that commits in writing to a plan to construct at least thirty (30) cellular antenna towers in the designated area by December 31, 2005, if the construction will result in providing at least ninety-five percent (95%) digital cellular telephone service coverage in the designated area by one cellular telephone provider.

(2)
The amount of the allowable credit shall be equal to thirty percent (30%) of the taxpayer's cellular tower construction costs.

(3)
In order to be eligible for the credit, a taxpayer shall file a statement with the Revenue Cabinet before January 1, 2003, of its commitment to a plan to construct cellular towers in the designated area pursuant to subsection (1) of this section. The Revenue Cabinet shall notify the taxpayer whether it agrees that the plan meets the criteria of this section. The taxpayer shall be allowed a reasonable time to amend a timely filed plan in order to remedy deficiencies identified by the cabinet.

(4)
Upon the completion of the construction of each five (5) cellular towers in the designated area, a taxpayer eligible for the credit provided under subsection (1) of this section shall file a tax credit claim for that group of five (5) towers on forms prescribed by the cabinet for that purpose. With the completed form, the taxpayer shall submit verification of the cellular tower construction costs for which the credit is being claimed. The cabinet shall verify those costs and determine the amount of the credit and issue a credit certificate to the taxpayer. There shall be no limit on the total number of towers eligible for the credit created by this section. If ninety-five percent (95%) coverage is achieved, a final group of less than five (5) towers may be submitted.

(5)
In the case of an eligible taxpayer that is a pass-through entity, the credit shall pass through in the same proportion as the distributive share of income or loss is passed through.

(6)
The taxpayer shall apply the credit amount first to its taxable income in the year in which the taxpayer receives the credit certificate from the cabinet. Any credit not utilized in that year may be carried forward up to the next succeeding five (5) taxable years.

(7)
If an eligible taxpayer does not complete the construction of at least thirty (30) cellular towers in the designated area by December 31, 2005, then all the credits shall be forfeited.

Section 3.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020 or 141.040, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The tax paid to other states credit permitted by KRS 141.070;

(e)
The credit for hiring the unemployed permitted by KRS 141.065;

(f)
The recycling or composting equipment credit permitted by KRS 141.390;

(g)
The tax credit for cash contributions in investment funds permitted by KRS 154.20-263;

(h)
The low income credit permitted by KRS 141.066;

(i)
The household and dependent care credit permitted by KRS 141.067;[ and]
(j)
The coal incentive credit permitted under KRS 141.0405; and

(k)
The cellular tower construction cost credit permitted in Section 2 of this Act.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350; and

(b)
The individual estimated tax payment credit permitted by KRS 141.305.

(3)
The nonrefundable credits against the tax imposed by KRS 141.040 shall be taken in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(b)
The health insurance credit permitted by KRS 141.062;

(c)
The unemployment credit permitted by KRS 141.065;

(d)
The recycling or composting equipment credit permitted by KRS 141.390;

(e)
The coal conversion credit permitted by KRS 141.041;

(f)
The enterprise zone credit permitted by KRS 154.45-090;

(g)
The tax credit for cash contributions to investment funds permitted by KRS 154.20-263;[ and]
(h)
The coal incentive credit permitted under KRS 141.0405; and

(i)
The cellular tower construction cost credit permitted in Section 2 of this Act.

(4)
After the application of the nonrefundable credits in subsection (3) of this section, the refundable corporation estimated tax payment credit permitted by KRS 141.044 shall be allowed as a credit against the tax imposed by KRS 141.040.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

A taxpayer claiming the credits under Section 2 of this Act shall make space available on any towers for which credit was claimed for lease at fair rental rates to other cellular telephone and wireless providers.
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