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AN ACT relating to revenue and taxation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 13 of this Act:
(1)
"Cabinet" means the Revenue Cabinet;

(2)
"Electricity generating peaking plant" means an electricity generating plant that:

(a)
Generates electricity for three thousand sixty-six (3,066) hours or less within a twelve (12) month period; and

(b)
Uses fossil fuels or solid waste based fuel as the primary fuel source.
(3)
"Merchant plant" means an electricity generating peaking plant, together with associated facilities, that is capable of operating at a capacity of ten megawatts (10MW) or more, and sells the electricity that it produces at wholesale, at rates and charges not regulated by the Public Service Commission. "Merchant plant" does not include:

(a)
An electricity generating peaking plant and associated facilities directly owned or controlled by a utility or affiliate as defined in KRS Chapter 278; 

(b)
A city or municipal electricity generation peaking plant; 

(c)
A generation and transmission cooperative as defined in KRS 278.010(9); 

(d)
A self-generator of electricity as defined in this section; or

(e)
An agency or instrumentality of the United States Government.

(4)
"Person" means any individual, firm, partnership, joint venture, association, corporation, company, joint stock association, limited liability company, estate, trust, business trust, receiver, trustee, syndicate, cooperative, assignee, government unit or agency, or any other group or combination acting as a unit and the legal successor thereof.

(5)
"Self-generator of electricity" means a person, including a co-generation plant, who generates, by means of an on-site facility wholly owned by or leased in its entirety to such person, electricity for his own consumption.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

A tax is hereby imposed at the rate of two-tenths of one cent ($0.002) per kilowatt hour of electricity generated by a merchant plant located in Kentucky and the tax shall not be passed on to the customer as a separate charge or otherwise.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

Every merchant power plant subject to the tax imposed by Section 2 of this Act shall register with the cabinet by submitting a registration application in the form prescribed by the cabinet. The registration application shall be signed by the owner if a natural person; in the case of an association, limited liability company or partnership, by a member or partner; in the case of a corporation, by an executive officer or some person specifically authorized by the corporation to sign the application.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
The tax imposed in Section 2 of this Act shall be due and payable to the cabinet on a calendar quarter basis and shall be remitted on or before the twentieth calendar day following the close of the preceding calendar quarter.

(2)
On or before the twentieth calendar day following the close of the preceding calendar quarter, a return for the preceding calendar quarter shall be filed with the cabinet on the form prescribed by the cabinet, together with payment of any tax due.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
As soon as practicable after each return filed under Section 4 of this Act is received, the cabinet shall examine it. If the amount of tax computed by the cabinet is greater than the amount returned by the taxpayer, the excess shall be assessed by the cabinet within four (4) years from the later of the date the return was filed or due. Except in the case of a failure to file a return or a fraudulent return, the excess may be assessed at any time.

(2)
Any merchant power plant aggrieved by any action of the cabinet may request a review and shall have the rights of appeal as set forth in KRS Chapter 131.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

In making a determination of tax liability, the cabinet may offset overpayments for a period or periods, together with interest on the overpayments, against any underpayments for another period or periods, against penalties, and against the interest on the underpayments.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
Every merchant power plant subject to the tax imposed in Section 2 of this Act shall keep records, receipts, invoices, and other pertinent papers in such form as the cabinet may require.

(2)
Every merchant plant who files the returns required under Section 4 of this Act shall keep records for not less than five (5) years from the making of the records unless the cabinet in writing authorizes their destruction at an earlier date.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

In every case, any tax due under Section 2 of this Act that is not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.183 from the date due until the date of payment.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
The tax paid under Section 4 of this Act shall be refunded or credited in the manner provided in KRS 134.580.

(2)
A claim for refund or credit shall be made on a form prescribed by the cabinet and shall contain information that the cabinet requires.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

The cabinet shall administer the provisions of Sections 1 to 13 of this Act and shall have all the powers, rights, duties, and authority with respect to the assessment, collection, refunding, and administration of taxes conferred generally upon the cabinet by the Kentucky Revised Statutes including KRS Chapters 131, 134, and 135.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
Whenever it is deemed necessary to insure compliance with the provisions of Sections 1 to 13 of this Act, the cabinet may require any person subject to the tax imposed by Sections 1 to 13 of this Act to place security with it. The amount of the security shall be fixed by the cabinet but shall not be greater than three (3) times the estimated average quarterly liability of the merchant plant. This limitation shall apply regardless of the type of security placed with the cabinet.

(2)
The amount of the security may be increased or decreased by the cabinet, subject to the limitations provided in subsection (1) of this section.

(3)
(a)
If necessary, the cabinet may sell the security at public auction in order to recover any tax, penalty, or interest due. However, security in the form of a bearer bond issued by the United States or any state or local governmental unit which has a prevailing market price may be sold by the cabinet at a private sale at a price not lower than the prevailing market price.
(b)
1.
The cabinet shall provide notice by certified mail, sent to the last known address as reflected in the records of the cabinet, or by delivery, to the person who placed the security with the cabinet of the date, time, and place of the sale.

2.
Delivery means mailing the notice to the person it is addressed to, leaving the notice at his place of business with the person in charge of the place of business, or, if there is no one in charge, leaving the notice at a conspicuous place at the place of business. If the place of business is closed, or the person to be served has no place of business, leaving it at his home, with a person of suitable age and discretion residing in the home. Notice by certified mail must be postmarked no later than ten (10) days prior to the sale. Notice by delivery must be given no later than ten (10) days prior to the sale.
(c)
Any amount in excess of the amount due the cabinet after the sale shall be returned to the person placing the security.

(4)
The Commonwealth may bring an action for a restraining order or a temporary or permanent injunction to restrain or enjoin the operation of a merchant power plant's business until the security is obtained. The action may be brought in the Franklin Circuit Court or in the Circuit Court having jurisdiction over the merchant plant.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provisions to the contrary, the president, vice president, secretary, treasurer, or any other person holding any equivalent corporate office of any corporation subject to the provisions of Section 2 of this Act shall be personally and individually liable, both jointly and severally, for the tax imposed under Section 2 of this Act. Corporate dissolution, withdrawal of the corporation from the state, or the cessation of holding any corporate office shall not discharge the liability imposed upon any person. The personal and individual liability shall apply to each and every person holding a corporate office at the time the tax becomes or became due. No person shall be personally and individually liable under this section who had no authority to collect, truthfully account for, or pay over any tax imposed by Section 2 of this Act at the time the tax imposed becomes or became due. "Tax" as used in this subsection shall include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under the provisions of this chapter, all applicable penalties imposed under the provisions of Section 13 of this Act, and KRS 131.990.

(2)
Notwithstanding any other provision of this chapter, KRS 275.150, or KRS 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to the provisions of Section 2 of this Act shall be personally and individually liable, both jointly and severally, for the taxes imposed under Section 2 of this Act. Dissolution, withdrawal of the limited liability company or registered limited liability partnership from the state, or the cessation of holding any office shall not discharge the liability of any person. The personal and individual liability shall apply to each and every manager of a limited liability company and partner of a registered limited liability partnership at the time the tax becomes or became due. No person shall be personally and individually liable under this subsection who had no authority to collect, truthfully account for, or pay over any tax imposed by Section 2 of this Act at the time the tax becomes or became due. "Tax" as used in this subsection shall include interest accrued at the rate provided under KRS 131.183, all applicable penalties imposed under the provisions of this chapter, and all applicable penalties imposed under the provisions of Section 13 of this Act and 131.990.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 136 IS CREATED TO READ AS FOLLOWS:

Penalties for violating Sections 1 to 13 of this Act shall be imposed and assessed in accordance with the provisions of KRS 131.180.
Section 14.   KRS 141.0405 is amended to read as follows:

(1)
There shall be allowed a nonrefundable credit against taxes imposed by the Commonwealth on any taxpayer that:

(a)
1.
Is an electric power company as defined in KRS Chapter 136; or

2.
Is an entity that owns or operates a coal-fired electric generation plant;

(b)
Remits tax to the Commonwealth under the provisions of Section 2 of this Act, KRS 136.070, 136.120, 141.020, or 141.040; and

(c)
Purchases coal subject to the tax imposed under KRS 143.020 that is used by the taxpayer, or by a parent company if the taxpayer is a wholly owned subsidiary, for the purpose of generating electricity.

(2)
The amount of the allowable credit shall be two dollars ($2) per each incentive ton of coal purchased that is subject to tax under KRS 143.020 and that is used to generate electric power.

(3)
Incentive tons are calculated as the tons of coal purchased in the current year for which coal severance tax was paid minus the tons of coal purchased and used during the base year.

(4)
The base year amount shall be equal to:

(a)
For entities existing on July 14, 2000, that meet the eligibility requirements imposed under subsection (1) of this section, the tons of coal purchased and used to generate electricity during the twelve (12) calendar months ending in December 31, 1999, that were subject to the tax imposed by KRS 143.020; or

(b)
For entities that come into existence after July 14, 2000, that meet the eligibility requirements imposed under subsection (1) of this section, the base year amount shall be equal to zero (0). However, no company qualifying for the credit as of July 14, 2000, with a base year calculation as provided under subsection (4)(a) of this section may create an affiliate, subsidiary, or corporation that would qualify for a base year of zero (0).

(5)
On or before March 15 of each year, a company eligible for the credit provided under subsection (2) of this section shall file a coal incentive credit claim on forms prescribed by the Revenue Cabinet. At the time of filing for the credit, the taxpayer shall submit verification of the tons of coal purchased in the base year and the tons of coal purchased in the year for which the credit is being claimed. The Revenue Cabinet shall determine the amount of the eligible credit and issue a credit certificate to the taxpayer.

(6)
The taxpayer shall be eligible to apply, subject to the conditions imposed under subsection (7) of this section, the amount identified on the credit certificate issued by the Revenue Cabinet under subsection (5) of this section, against the taxpayer's liability for the taxes, in consecutive order as follows:

(a)
The tax imposed by Section 2 of this Act;

(b)[(a)]
KRS 141.040;

(c)[(b)]
KRS 141.020;

(d)[(c)]
KRS 136.070; and

(e)[(d)]
KRS 136.120.

(7)
The credit shall meet the entirety of the taxpayer's liability under the first tax listed in consecutive order under subsection (6) of this section before applying the remaining credit to the next tax listed in consecutive order. The taxpayer's total liability under each preceding tax must be fully met before the remaining credit can be applied to the subsequent tax listed in consecutive order.

(8)
The taxpayer shall maintain records required in subsection (5) of this section for a period of five (5) years.

(9)
Acceptable verification of coal purchased during the base year shall include invoices that indicate the tons of coal purchased from a Kentucky supplier of coal and proof of remittance for that purchase.

(10)
The Revenue Cabinet shall develop the forms required under subsection (5) of this section, specifying the procedure for claiming the credit, and applying the credit against the taxpayer's liability in the order provided under subsections (6) and (7) of this section.

Section 15.   This Act takes effect August 1, 2002.
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