UNOFFICIAL COPY AS OF  12/04/01
02 REG. SESS.
02 RS BR 411


AN ACT relating to biotechnology development.

WHEREAS, agriculture and economic development are dependent on biotechnology, which affects every Kentucky farmer from the smallest tomato grower to the largest poultry producer; and

WHEREAS, intellectual property developed at Kentucky's postsecondary institutions and universities is being exported to other states for exploitation, and development of biotechnology in Kentucky is required for the state's medical, agricultural, and other industries to remain competitive in the twenty-first century; and

WHEREAS, biotechnology develops uses of biochemistry, molecular biology, genetics, and bioengineering to meet the needs of agriculture, aquaculture, forestry, and environmental industries, as well as, developing products useful for modern medicine and pharmaceuticals; and

WHEREAS, biotechnology provides high-paying jobs and develops high value-added products, which require an educated work force with advanced technical skills; and

WHEREAS, the growth of the biotechnology industry in agriculture and other areas will enable Kentucky to maintain a competitive advantage in the marketplace; and

WHEREAS, the products in the biotechnology industry require a longer period for research, development, and marketing than other industries' products;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
The General Assembly finds and declares that: 

(a)
The biotechnology industry is at a competitive disadvantage compared to other industries in Kentucky and the biotechnology industry outside of Kentucky; and

(b)
Research, development, and education in biotechnology within the Commonwealth are within the public interest.
(2)
Sections 1 to 7 of this Act is enacted to address these findings and declarations.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 7 of this Act, unless the context clearly indicates otherwise:

(1)
"Base year qualified research costs" mean the costs of qualified research for the 2001 tax year. For any new taxpayer or taxpayer not required to file a Kentucky tax return for the 2001 tax year, the base year qualified research costs shall be zero dollars ($0);

(2)
"Biotechnology" means the uses of biochemistry, molecular biology, genetics, and bioengineering to meet the needs of agriculture, aquaculture, forestry, and environmental industries, as well as developing products useful for modern medicine, veterinary science, and pharmaceuticals;

(3)
"Biotechnology facilities" mean buildings and equipment required to carry out qualified research;

(4)
"Cost" means expenditures made in a tax year beginning on or after January 1, 2002:

(a)
In the case of biotechnology facilities, all activities and cost associated with site development, construction, expansion, improvement, renovation, or purchase of such facilities, including costs incurred in the purchase and installation of equipment, and support infrastructure;

(b)
In the case of a postsecondary partnership, costs and expenses of conducting qualified research through a cooperative research project with one or more postsecondary institutions in Kentucky for the conduct of qualified research;

(c)
In the case of training, costs shall be limited to:

1.
A six (6) month period of training at the Kentucky facility; or 

2.
The cost of tuition, books, and fees for a program of secondary, undergraduate, or postgraduate education in an accredited postsecondary institution; and

3.
The costs associated with this subsection shall not include salaries and wages of the employees being trained, and the total costs for training shall not exceed ten thousand dollars ($10,000) per employee; and

(d)
In the case of a transfer of title or finance lease, the amount of the purchase price; or

(e)
In the case of a lease which is not a finance lease but which otherwise qualifies as a purchase under this section, the amount of the lease payments due to be paid during the term of the lease after deducting any portion of the lease payments attributable to interest, insurance, and taxes;

(5)
"Credit year" means the tax year in which costs are incurred;

(6)
"Finance lease" means a lease agreement which is treated as a purchase by a lessee for Kentucky income tax purposes;

(7)
"Intellectual property" means patents, trade secrets, copyrights, and trademarks used in biotechnology;

(8)
"Postsecondary partnership" means any cooperative research project defined by the terms of a written agreement whereby a company engaged in the business of biotechnology contracts with a Kentucky postsecondary institution for the conduct of qualified research;

(9)
"Purchase" means a transaction under which title to an item is transferred for consideration or a lease contract for a period of at least three (3) years regardless of whether title to the item is transferred at the end of such a period;

(10)
"Qualified research" means scientific research and development in the field of biotechnology, including experimental or laboratory activity to develop new products, improve existing products, or develop new uses of products, but only to the extent that the activity is conducted in Kentucky, or is required by federal regulatory authorities to be conducted elsewhere. Qualified research shall be performed primarily under laboratory, clinical, or field experimental conditions for the purpose of reducing a concept or idea to practice, or to advance a concept or idea or improvement thereon to the point of practical application. "Qualified research" does not include tests or inspection of materials or products for quality control, efficiency surveys, management studies, or other market research, or any other ordinary and necessary expenses of conducting business; and

(11)
"Training" means employer-paid training within Kentucky that is necessary to prepare employees to work in biotechnology.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be allowed a credit against the income tax imposed under KRS 141.020 and 141.040 in an amount as determined in subsection (2) of this section for any Kentucky taxpayer for the cost of biotechnology facilities. If the taxpayer is a pass-through entity, the credit shall pass through in the same proportion as the distributive share of income or loss is passed through.

(2)
The amount of the credit allowed shall be equal to five percent (5%) of the cost of the biotechnology facilities.

(3)
The cost of service contracts, sales tax, and acquisition of undeveloped land shall not be included in determining the amount of the credit.

(4)
No income tax credit shall be claimed by any taxpayer for any facility or equipment that is in use on the effective date of this Act, or for which a tax credit was previously claimed by any other taxpayer for any other tax year.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be allowed a credit against the income tax imposed under KRS 141.020 and 141.040 in an amount as determined in subsection (2) of this section for any Kentucky taxpayer engaged in the business of biotechnology for the cost of:

(a)
Training of employees; or

(b)
A postsecondary partnership.

(2)
The amount of the credit allowed shall be equal to thirty percent (30%) of the cost of employee training or of the postsecondary partnership. If the taxpayer is a pass-through entity, the credit shall pass through in the same proportion as the distributive share of income or loss is passed through.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be allowed a credit against the income tax imposed under KRS 141.020 and 141.040 in an amount as determined in subsection (2) of this section for any Kentucky taxpayer engaged in the business of biotechnology for the cost of qualified research in biotechnology, including, but not limited to, the cost of purchasing, licensing, developing, or protecting intellectual property.

(2)
The amount of the credit allowed shall be twenty percent (20%) of the amount that the cost of the qualified research exceeds the cost of such research in the base year. If the taxpayer is a pass-through entity, the credit shall pass through in the same proportion as the distributive share of income or loss is passed through.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
The income tax credits provided in Sections 3, 4, and 5 of this Act shall be used to offset the first fifty thousand dollars ($50,000) of income tax liability arising during the credit year, and fifty percent (50%) of any remaining income tax liability for the year. Any unused credit may be carried forward for a maximum of nine (9) taxable years after the credit year in which the credit originated.

(2)
The taxpayer shall refund the amount of the income tax credit determined by subsection (3) of this section if, within nine (9) years of the taxable year for which the credit is originated:

(a)
The biotechnology facility ceases to be used or operated in the manner required by this section; or 

(b)
The Cabinet for Economic Development or the Revenue Cabinet finds that the taxpayer has ceased to qualify for tax credits under Sections 1 to 7 of this Act.

(3)
In the event it is determined that any taxpayer receiving the benefits under Sections 1 to 7 of this Act has failed to comply with the conditions contained in Sections 1 to 7 of this Act, that taxpayer shall be liable for the payment of any additional income taxes as may be due after the income tax credits provided for in Sections 3, 4, and 5 of this Act are disallowed.

(4)
A taxpayer who receives a credit under Sections 3, 4, or 5 of this Act for the purchase of machinery or equipment shall not be entitled to claim any other state or local tax credit on the purchase of the machinery or equipment, except the deduction for normal depreciation.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
To claim the benefits under Sections 3, 4, and 5 of this Act, a taxpayer shall obtain approval from the Kentucky Economic Development Finance Authority. The Kentucky Economic Development Finance Authority shall certify to the Revenue Cabinet that the taxpayer is engaged in qualified research in biotechnology.

(2)
The Cabinet for Economic Development shall promulgate any administrative regulations necessary to administer Sections 1 to 7 of this Act. The administrative regulations may include, but are not limited to, the establishment of technical specifications and requirements for information and documentation from taxpayers seeking a credit under Sections 3, 4, or 5 of this Act.

(3)
In order to determine eligibility for the credit or to insure that the facility or equipment is being utilized in the required manner, the Cabinet for Economic Development and the Revenue Cabinet shall have the right to inspect pertinent facilities and records of a taxpayer requesting or receiving a credit under Sections 1 to 7 of this Act.
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