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AN ACT relating to home loans.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 11 of this Act, unless the context requires otherwise:
(1)
"APR" means the annual percentage rate for the loan calculated according to the provisions of the Federal Truth-in-Lending Act, 15 U.S.C. secs. 1601 et seq., as amended, and the regulations promulgated thereunder. For open-end lines of credit, "APR" means the highest corresponding annual percentage rate required to be disclosed under 12 C.F.R. secs. 226.6(a)(2) and 226.14(b), as amended, excluding any maximum rates required to be disclosed or stated pursuant to 12 C.F.R. sec. 226.6(a)(2) or 226.30, as amended. For closed-end loans "APR" means the annual percentage rate required to be disclosed under 12 C.F.R. sec. 226.18(e), as amended, excluding any maximum rates required to be disclosed or stated pursuant to 12 C.F.R. sec. 226.18(f) or 226.30, as amended. For purposes of this subsection, any variable rate calculation shall use an index value in effect within forty-five (45) days prior to consummation;

(2)
"Commissioner" means the commissioner of the Department of Financial Institutions;

(3)
"Consummation" means the time that a borrower becomes contractually obligated on a high-cost home loan;

(4)
"Department" means the Department of Financial Institutions;

(5)
"High-cost home loan" means any loan or extension of credit, including an open-end line of credit but excluding a reverse mortgage transaction, as defined in 12 C.F.R. sec. 226.33, as amended:

(a)
In which the borrower is a natural person;
(b)
The proceeds of which are to be used primarily for personal, family, or household purposes;
(c)
In which the loan is secured by a mortgage upon any interest in one-to-four family residential real property located in Kentucky which is, or, when the loan is made, is intended to be occupied by the borrower as a principal residence; and
(d)
In which the APR at consummation will exceed the yield on Treasury securities having comparable periods of maturity to the loan maturity as of the fifteenth day of the month immediately preceding the month in which the application for the loan or extension of credit is received by the lender, by more than the number of percentage points specified in 12 C.F.R. sec. 226.32(a)(1)(i), as amended;
(6)
"Lender" means any person who originates one (1) or more high-cost home loans;

(7)
"Prepaid finance charge" means any charge imposed as an incident to or a condition of the loan or extension of credit payable by the borrower at or before the closing of the transaction, including, but not limited to, loan fees, points, commissions, broker's fees or commissions, transaction fees or similar finance charges, or any fees or commissions payable to the lender or broker in connection with the sale of credit life, accident, health, disability, or unemployment insurance products or unrelated goods or services sold in conjunction with the loan or extension of credit when the cost of those insurance products or goods or services is prepaid with the proceeds of the loan or extension of credit and financed as part of the principal amount of the loan or extension of credit, but excluding the time-price differential, as such term is used in 12 C.F.R. sec. 226.32; and

(8)
"Prepayment penalty" means any charge or penalty for paying all or part of the principal before the date on which the principal is due and includes computing a refund of unearned interest by a method that is less favorable to the borrower than the actuarial method, as defined by Sec. 933(d) of the Housing and Community Development Act of 1992, 15 U.S.C. sec. 1615(d), as amended.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

A lender making a high-cost home loan shall disclose to the prospective borrower:

(1)
The following statement: "You are not required to complete this agreement merely because you have received these disclosures or have signed a loan application. If you obtain this loan, the lender will have a mortgage on your home. You could lose your home, and any money you have put into it, if you do not meet your obligations under the loan.";

(2)
The APR;

(3)
The amount of the regular monthly or other periodic payment; and

(4)
For variable-rate transactions, a statement that the interest rate and monthly payment may increase, and the amount of the single maximum monthly payment, based on the maximum interest rate that may be imposed during the term of the loan.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

A high-cost home loan shall not provide for or include the following:

(1)
For a loan with a term of less than seven (7) years, a payment schedule with regular periodic payments that when aggregated do not fully amortize the outstanding principal balance, except that this limitation does not apply to a loan with maturities of less than one (1) year if the purpose of the loan is a bridge loan, as used in 12 C.F.R. sec. 226.32, connected with the acquisition or construction of a dwelling intended to become the borrower's principal dwelling;

(2)
A payment schedule with regular periodic payments that cause the principal balance to increase;

(3)
A payment schedule that consolidates more than two (2) periodic payments and pays them in advance from the proceeds;

(4)
An increase in the interest rate after default or default charges in excess of five percent (5%) of the amount in default;

(5)
A refund calculated by a method less favorable than the actuarial method, as defined by Section 933(d) of the Housing and Community Development Act of 1992, 15 U.S.C. sec. 1615(d), as amended, for rebates of interest arising from a loan acceleration due to default;

(6)
A prepayment penalty except as allowed by this subsection. A high-cost home loan may provide for or include a prepayment penalty, including a refund calculated according to the "rule of 78s," as such term is used in 12 C.F.R. sec. 226.32, if:

(a)
The penalty can be exercised only for the first three (3) years following consummation. No prepayment penalty shall exceed three percent (3%) of the balance prepaid for any payment occurring earlier than one (1) year after consummation of the loan, two percent (2%) of the balance prepaid for any payment occurring between one (1) and two (2) years after consummation of the loan, and one percent (1%) of the balance prepaid for any payment occurring between two (2) and three (3) years after consummation of the loan;

(b)
The source of the prepayment funds is not a refinancing by the lender or an affiliate of the lender; and

(c)
At consummation, the borrower's total monthly debts, including amounts owed under the high-cost home loan, do not exceed fifty percent (50%) of the borrower's monthly gross income, as verified by the borrower's signed financial statement, a credit report, and payment records for employment income;

(7)
A mandatory arbitration clause or a waiver of participation in a class action; or

(8)
A call provision that permits the lender, in its sole discretion, to accelerate the indebtedness. This prohibition shall not apply when repayment of the loan is accelerated by bona fide default, pursuant to a due-on-sale clause provision, or pursuant to another provision of the loan agreement unrelated to the payment schedule including, but not limited to, bankruptcy or receivership.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

Any lender who makes a high-cost home loan shall report both the favorable and unfavorable payment history of the borrower to a nationally recognized consumer credit reporting agency at least annually during the period the lender holds or services the loan.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

In the making of a high-cost home loan, no lender shall:
(1)
Pay a contractor under a home improvement contract from the proceeds of the loan, other than:
(a)
By an instrument payable to the borrower or jointly to the borrower and the contractor; or
(b)
At the election of the borrower, through a third-party escrow agent in accordance with terms established in a written agreement signed by the borrower, the lender, and the contractor prior to the disbursement;
(2)
Sell or otherwise assign the loan without furnishing the following statement to the purchaser or assignee: "Notice: This is a loan subject to special rules under Sections 1 to 8 of this Act on high-cost home loans. Purchasers or assignees of this loan could be liable for all claims and defenses with respect to the loan that the borrower could assert against the lender.";
(3)
(a)
Charge, impose, or cause to be paid, directly or indirectly, prepaid finance charges that exceed in the aggregate, the greater of five percent (5%) of the principal amount of the loan or two thousand dollars ($2,000). If the proceeds of a high-cost home loan are used to refinance an existing loan, the aggregate of the prepaid finance charges for the current refinancing and any previous high-cost home loan financings or financings subject to the provisions of Section 8 of this Act, by the same lender or affiliate of the same lender within two (2) years of the current refinancing shall not exceed the greater of five percent (5%) of the principal amount of the initial loan, or two thousand dollars ($2,000). The provisions of this subsection do not prohibit a lender from charging, imposing, or causing to be paid, directly or indirectly, prepaid finance charges in addition to those permitted by this subsection in connection with any additional proceeds received by the borrower in the refinancing, but the prepaid finance charges on the additional proceeds shall not exceed five percent (5%) of the additional proceeds. 

(b)
For purposes of this subsection, "additional proceeds" means: 

1.
For a closed-end loan, the amount by which the new loan exceeds the current principal balance of the existing loan; and 

2.
For an open-end loan, the amount by which the line of credit on the new loan exceeds the maximum credit limit of the existing loan;
(4)
Charge a borrower any fees to modify, renew, extend, or amend a high-cost home loan or defer any payment due under a high-cost home loan, if after the modification, renewal, extension, or amendment, the loan is still a high-cost home loan, or if no longer a high-cost home loan, the APR has not been reduced by at least two (2) percentage points. For purposes of this subsection, "fees" does not include interest that is otherwise payable and consistent with the provisions of the loan documents. The provisions of this subsection do not prohibit a lender from charging, imposing, or causing to be paid, directly or indirectly, prepaid finance charges in connection with any additional proceeds, as defined in subsection (3) of this section, received by the borrower in connection with the modification, renewal, extension, or amendment, provided the prepaid finance charges on the additional proceeds do not exceed five percent (5%) of the additional proceeds. The provisions of this subsection do not apply if the existing high-cost home loan is sixty (60) or more days delinquent and the modification, renewal, extension, amendment, or deferral is part of a work-out process;
(5)
Make a loan unless the lender reasonably believes at the time the loan is consummated that the borrower will be able to make the scheduled payments to repay the loan based upon a consideration of the borrower's current and expected income, current obligations, employment status, and other financial resources, excluding the borrower's equity in the dwelling that secures repayment of the loan. The borrower shall be presumed to be able to make the scheduled payments to repay the loan if at the time the loan is consummated, or at the time of the first rate adjustment in the case of a lower introductory interest rate, the borrower's monthly debts, including amounts owed under the mortgage, do not exceed fifty percent (50%) of the borrower's monthly gross income, as verified by the borrower's signed financial statement, a credit report, and payment records for employment income;
(6)
Advertise that refinancing pre-existing debt with a high-cost home loan will reduce a borrower's aggregate monthly debt payment without also disclosing that the high-cost home loan may increase both the borrower's aggregate number of monthly debt payments and the aggregate amount paid by the borrower over the term of the high-cost home loan;
(7)
Recommend or encourage default or further default by a borrower on an existing loan or other debt, prior to the closing of a high-cost home loan that refinances all or any portion of the existing loan or debt;
(8)
Make a loan to a borrower that refinances an existing loan unless the high-cost home loan provides a benefit to the borrower considering all of the circumstances, including the terms of both the new and refinanced loans, the cost of the new loan, and the borrower's circumstances;
(9)
Make a loan with an interest rate that is unconscionable. A lender shall base the interest rate for a high-cost home loan on proper and reasonable factors including, but not limited to, creditworthiness, other risk-related standards and sound underwriting. For purposes of this subsection, an interest rate that is not based on such factors, or that significantly deviates from industry standards for making that type of high-cost home loan, shall be deemed unconscionable; and
(10)
Charge and retain fees paid by the borrower for services that are not actually performed, or which are not bona fide and reasonable.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

(1)
Commencing January 1, 2003, any lender that makes a high-cost home loan to a borrower and offers the borrower the option to purchase an individual or group credit life, accident, health, disability, or unemployment insurance product on a prepaid single premium basis shall also offer the borrower the option of purchasing the insurance product on a monthly premium basis.

(2)
If a borrower purchases from a lender an individual or group credit life, accident, health, disability, or unemployment insurance product, the borrower shall have the right to cancel the insurance product at any time and receive a refund of any unearned premiums paid. Notice of the right to cancel shall be sent by mail to the borrower by the lender no earlier than ten (10) days and no later than thirty (30) days after consummation. The notice shall also disclose the type of insurance product purchased, the cost of the product, and the procedure for canceling the product.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

The lender and any assignee of the lender shall have the obligation, jointly and severally, to refund or credit the borrower for any default charges, prepayment penalties, or prepaid finance charges collected in excess of the limits set forth in Sections 3 and 5 of this Act.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

No licensee under KRS Chapter 294 and no financial institution operating in Kentucky pursuant to a license issued by the Department of Financial Institutions making a first mortgage loan shall charge, impose, or cause to be paid, directly or indirectly, prepaid finance charges that exceed in the aggregate, the greater of five percent (5%) of the principal amount of the loan or two thousand dollars ($2,000). If the proceeds of the loan are used to refinance an existing loan, the aggregate of the prepaid finance charges for the current refinancing and any previous financings by the licensee or affiliate of the licensee within two (2) years of the current refinancing shall not exceed the greater of five percent (5%) of the principal amount of the initial loan or two thousand dollars ($2,000). The provisions of this section shall not prohibit a licensee from charging, imposing, or causing to be paid, directly or indirectly, prepaid finance charges in addition to those permitted by this section in connection with any additional proceeds received by the borrower in the refinancing, but the prepaid finance charges on the additional proceeds shall not exceed five percent (5%) of the additional proceeds. For purposes of this section, "additional proceeds" has the same meaning as given to that term in subsection (3) of Section 5 of this Act and "prepaid finance charge" has the same meaning as given in subsection (7) of Section 1 of this Act.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Any licensed person who violates any provision of Sections 1 to 8 of this Act shall be deemed to have violated that person's licensing law. 

(b)
After a knowing and willful violation, the commissioner may bring a proceeding to suspend the license of the licensed person for not less than six (6) months and not more than three (3) years. 

(2)
After a knowing and willful violation resulting in a second or subsequent administrative or civil action, the commissioner may bring a proceeding to permanently revoke the license of the licensed person or impose any lesser licensed sanction for at least three (3) years. 

(3)
The commissioner may exercise all authority and powers available to the commissioner under any other provisions of law, to administer and enforce Sections 1 to 8 of this Act, including, but not limited to, investigating and examining the licensed person's books and records, and charging and collecting the reasonable costs for these activities. The commissioner shall not charge a licensed person twice for the same service. Any civil, criminal, and administrative authority and remedies available to the department pursuant to its licensing law may be sought and employed in any combination deemed advisable by the commissioner to enforce the provisions of Sections 1 to 8 of this Act. 

(4)
Nothing in this section shall be construed to impair or impede the department's authority under any other provision of law.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner may, after appropriate notice and opportunity for hearing, by order levy administrative penalties against a person who violates any provision of Sections 1 to 8 of this Act, and the person shall be liable for administrative penalties of not more than two thousand five hundred dollars ($2,500) for each violation. Any hearing shall be held in accordance with KRS Chapter 13B.

(2)
Any person who willfully and knowingly violates any provision of Sections 1 to 8 of this Act shall be liable for a civil penalty of not more than fifteen thousand dollars ($15,000) for each violation which shall be assessed and recovered in a civil action brought in the name of the people of the Commonwealth of Kentucky by the department in any court of competent jurisdiction. 

(3)
Nothing in this section requires exhaustion of administrative remedies prior to an injured party bringing a civil action. 

(4)
If the commissioner determines that it is in the public interest, the commissioner may include, in any action for penalties authorized by subsection (2) of this section, a claim for relief in addition to the penalties, including a claim for restitution or disgorgement, and the court shall have jurisdiction to award the additional relief. 

(5)
Nothing in this section shall be construed to impair or impede the Attorney General from representing the department in bringing an action to enforce Sections 1 to 11 of this Act at the request and on behalf of the department. 

(6)
In any action brought by the department, or the Attorney General acting at the request and on behalf of the commissioner of the Department of Financial Institutions, under this section in which a judgment against a person is rendered, the commissioner or the Attorney General shall be entitled to recover costs which, in the discretion of the court, may include an amount representing reasonable attorney's fees and investigative expenses for services rendered.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 286 IS CREATED TO READ AS FOLLOWS:

(1)
A person who fails to comply with the provisions of Sections 1 to 8 of this Act is civilly liable to the consumer in an amount equal to any actual damages suffered by the consumer, plus attorney's fees and costs. For a willful and knowing violation of Sections 1 to 8 of this Act, the person shall be liable to the consumer in the amount of fifteen thousand dollars ($15,000) or the consumer's actual damages, whichever is greater, plus attorney's fees and costs. 

(2)
If a provision in a contract in a high-cost home loan violates any provision in Sections 1 to 8 of this Act, that provision is unenforceable. A court in which any action is brought by, or on behalf of, an aggrieved consumer for relief may issue an order or injunction to reform the terms of the high-cost home loan to conform to the provisions of Sections 1 to 8 of this Act. A court may, in addition to any other remedy, award punitive damages to the consumer upon a finding that such damages are warranted. 
(3)
Nothing in this section is intended, nor shall it be construed, to abrogate existing common law provisions prohibiting double recovery of damages.
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