HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2002 REGULAR SESSION


Amend printed copy of SB 169/GA

On page 1, between the enacting clause and line 1 by inserting the following:

"SECTION 1.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 8 of this Act, unless the context requires otherwise:
(1)
"Board" means the Kentucky State Board on Electric Generation and Transmission Siting;

(2)
"Merchant plant" means an electricity generating plant, together with associated facilities, that:

(a)
Is capable of operating at a capacity of ten megawatts (10MW) or more; and

(b)
Sells the electricity it produces at wholesale, at rates and charges not regulated by the Public Service Commission;
(3)
"Person" means any individual, corporation, public corporation, political subdivision, governmental agency, partnership, cooperative-operative association, trust, estate, or any other entity, and no portion of Sections 1 to 8 of this Act shall apply to a utility as defined in KRS 278.010(3)(a) or (9) or to a utility owned by a municipality, unless:
(a)
The utility is a merchant plant as defined in subsection (2) of this section; or
(b)
The utility is an electric power generation plant which is proposed to be built outside of the county which owns the plant after the effective date of this Act;
(4)
"Commence to construct" means physical on-site placement, assembly, or installation of materials or equipment which will make up part of the ultimate structure of the facility. In order to qualify, these activities must take place at the site of the proposed facility or must be site-specific. Activities such as site clearing and excavation work will not satisfy the "commence to construct" requirements;

(5)
"Nonregulated electric transmission line" means an electric transmission line and related appurtenances:

(a)
For which no certificate of public convenience and necessity is required;

(b)
Which is not operated as an activity regulated by the Public Service Commission; and

(c)
Which is capable of operating at or above sixty-nine thousand (69,000) volts; 
(6)
"Residential neighborhood" means a populated area of five (5) or more acres containing at least one (1) occupied residential structure per acre; 

(7)
"Qualifying cogeneration facility" means a facility as defined in 16 U.S.C. sec. 796(18)(B), which does not exceed a capacity of one hundred fifty megawatts (150MW), that is located on site at a manufacturer's plant and that uses steam from the cogeneration facility in its manufacturing process; and

(8)
"Waste coal" means earth materials, which are combustible, physically unstable, or acid-forming or toxic-forming, washed or otherwise separated from product coal subject to tax under KRS 143.020 and which are slurried or otherwise transported from coal processing facilities or preparation plants located in the Commonwealth after physical or chemical processing, cleaning, or concentrating of coal.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established the Kentucky State Board on Electric Generation and Transmission Siting. The board shall be composed of seven (7) members as follows: 

(a)
The three (3) members of the Kentucky Public Service Commission;

(b)
The secretary of the Natural Resources and Environmental Protection Cabinet or his or her designee;

(c)
The secretary of the Cabinet for Economic Development or his or her designee; and

(d)
1.
If the facility subject to board approval is proposed to be located in one (1) county, two (2) ad hoc public members to be appointed by the Governor from a county where a facility subject to board approval is proposed to be located:

a.
One (1) of the ad hoc public members shall be the chairman of the planning commission with jurisdiction over an area in which a facility subject to board approval is proposed to be located. If the proposed location is not within a jurisdiction with a planning commission, then the Governor shall appoint either the county judge/executive of a county that contains the proposed location of the facility or the mayor of a city, if the facility is proposed to be within a city; and
b.
One (1) of the ad hoc public members shall be appointed by the Governor and shall be a resident of the county in which the facility is proposed to be located.

2.
If the facility subject to board approval is proposed to be located in more than one (1) county, two (2) ad hoc public members to be chosen as follows:
a.
One (1) ad hoc public member shall be the county judge/executive of a county in which the facility is proposed to be located, to be chosen by majority vote of the county judge/executives of the counties in which the facility is proposed to be located; and
b.
One (1) ad hoc public member shall be a resident of a county in which the facility is proposed to be located, and shall be appointed by the Governor.


If a member has not been chosen by majority vote, as provided in subdivision a. of this subparagraph, by thirty (30) days after the filing of the application, the Governor shall directly appoint the member.
3.
Ad hoc public members appointed to the board shall have no direct financial interest in the facility proposed to be constructed.
(2)
The term of service for the ad hoc members of the board shall continue until the board issues a final determination in the proceeding for which they were appointed. The remaining members of the board shall be permanent members.

(3)
The board shall be attached to the Public Service Commission for administrative purposes. The commission staff shall serve as permanent administrative staff for the board. The board may enter into personal service contracts, may promulgate administrative regulations to implement Sections 1 to 8 of this Act, and may call upon the staff of the Natural Resources and Environmental Protection Cabinet and the Cabinet for Economic Development for assistance, as necessary.

(4)
The chairman of the Public Service Commission shall be the chairman of the board and shall serve as its chief executive officer. The chairman shall designate one (1) of the members of the board as vice chairman, who shall possess all the powers of the chairman in the absence or disability of the chairman. The executive director of a statewide board or agency charged with the review of the impact of electric generating facilities and transmission on the Commonwealth shall serve as the executive secretary and chief administrative officer for the board. The Public Service Commission shall be responsible for maintaining the official records of the board's proceedings, including all approved orders.

(5)
A majority of the members of the board which shall include at least one (1) of the ad hoc public members shall constitute a quorum for the transaction of any business, for the performance of any duty, or for the exercise of any power of the board. No vacancy on the board shall impair the right of the remaining members to exercise all of the powers of the board.

(6)
Each member shall have one (1) vote and a majority vote of the members present shall control on all questions.

(7)
Every order or finding issued by the board shall be in writing and shall be entered on the records of the board. A certificate of the board that any order or finding has not been modified, stayed, suspended, or revoked shall be received as evidence in any proceeding as to the facts stated therein.

(8)
The board shall convene upon the call of the chairman. The chairman shall convene a meeting of the board upon receipt of a complete application provided under Section 4 or 7 of this Act for the purpose of taking action on the application.

(9)
No member of the board shall receive any salary or fee for service on the board, but each member shall be reimbursed for actual travel and expenses related directly to service on the board.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No person, including a person who has applied for an air quality or other necessary permit prior to April 15, 2002, shall commence to construct a merchant plant until the person has applied for and obtained approval for the plant from the board. 

(2)
Replacement of an existing generating facility with a like facility shall not, for the purposes of Sections 3, 4, 5, and 6 of this Act, constitute construction of a merchant plant.

(3)
Except for a proposed site where electric generating facilities capable of generating ten megawatts (10MW) or more currently exist, no person shall commence to construct a merchant plant unless the proposed exhaust stack is at least one thousand (1,000) feet from the property boundary of any adjacent landowner and at least two thousand (2,000) feet from any residential neighborhood, school, hospital, or nursing home facility except that:

(a)
A facility locating on a riverport shall be subject to the setback requirements in subsection (4) of this section; or

(b)
A facility utilizing on-site waste coal or at least fifty percent (50%) of coal subject to tax under KRS 143.020 as its principal fuel stock shall be subject to the setback requirements in subsection (5) of this section.
(4)
No person shall commence to construct an electric generating facility on a site located on a riverport unless the exhaust stack of the proposed facility is at least five hundred (500) feet from any occupied residential structure, residential neighborhood, school, hospital, or nursing home facility.

(5)
No person shall commence to construct a merchant plant on a site of a former coal processing facility or preparation plant located in the Commonwealth or that will use at least fifty percent (50%) of coal subject to tax under KRS 143.020 as its principal fuel stock unless the exhaust stack of the proposed facility is at least two thousand (2,000) feet from any residential neighborhood, school, hospital, or nursing home facility.

(6)
The board may, for good cause shown, grant a deviation from the requirements of subsections (3), (4), and (5) of this section, except that the board may not waive setback requirements imposed by a planning and zoning commission.

(7)
A local planning and zoning commission may establish separate setback requirements more stringent than those in subsections (3), (4), and (5) of this section for merchant plants locating in the commission's jurisdiction which shall take primacy over setback requirements established in subsections (3), (4), and (5) of this section and which shall not be subject to waiver by the board pursuant to subsection (6) of this section.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Any person seeking to obtain board approval to construct a merchant plant shall file an application at the offices of the Public Service Commission. At the time of filing the application, a copy of the application shall be sent to each of the permanent members of the board.

(2)
A completed application shall include the following:

(a)
The name, address, and telephone number of the person proposing to construct and own the merchant power plant;

(b)
A full description of the proposed site, including a map showing the distance of the proposed site from residential neighborhoods, the nearest residential structure, schools, and public and private parks that are located within a two (2) mile radius of the proposed plant;

(c)
Evidence of public notice that shall include the location of the proposed site, state that the proposed construction is subject to approval by the board, and provide the telephone number and address of the Public Service Commission. Public notice shall be given within thirty (30) days immediately preceding the application filing to:

1.
Landowners whose property borders the proposed site; and 

2.
The general public in a newspaper of general circulation in the county or municipality in which the plant is proposed to be located;

(d)
A statement certifying that the proposed plant will be in compliance with all local ordinances and regulations concerning noise control and with any applicable local planning and zoning ordinances;

(e)
Except for facilities that utilize waste coal or at least fifty percent (50%) of coal subject to tax under KRS 143.020 as their principal fuel stock or that are proposed to be located on a riverport or in a jurisdiction where a planning and zoning commission established separate setbacks, a statement that the proposed exhaust stack is at least one thousand (1,000) feet from the property boundary of any adjacent property owner and at least two thousand (2,000) feet from any residential neighborhood, school, hospital, or nursing home facility, unless:

1.
Facilities capable of generating ten megawatts (10MW) or more currently exist on the site;

2.
The applicant owned the proposed site on the effective date of this Act, and the requirement of this subsection and subsections (3), (4), (5), and (7) of Section 3 of this Act were met on that date; or

3.
The board finds, for good cause shown, that the applicant should be granted a deviation from this paragraph;
(f)
Certification that the applicant shall file a cumulative environmental assessment with the Natural Resources and Environmental Protection Cabinet;

(g)
A site assessment report whose contents and form shall be specified by the Public Service Commission in an emergency administrative regulation promulgated by April 15, 2002.  The applicant may file documentation of compliance with the National Environmental Policy Act (NEPA) rather than a site assessment report;

(h)
A complete report of the applicant's public involvement program activities undertaken prior to the filing of the application, including any use of media coverage, direct mailing, fliers, newsletters, public meetings, establishment of a community advisory group, and any other efforts to obtain local involvement in the siting process;

(i)
A summary of the efforts made by the applicant to locate the proposed facility on a site where existing electric generating facilities are located;

(j)
Proof of service of a copy of the application upon the chief executive officer of each county and municipal corporation in which the proposed facility is to be located, and upon the chief officer of each public agency charged with the duty of planning land use in the jurisdiction in which the facility is proposed to be located;

(k)
An analysis of the proposed facility's projected effect on the electricity transmission system in Kentucky; 

(l)
An analysis of the proposed facility's economic impact on the affected region and the state;

(m)
A detailed listing of all violations by it, or by any person with an ownership interest in the applicant, of federal or state environmental laws, rules, or administrative regulations, whether judicial or administrative, where violations have resulted in criminal convictions or civil or administrative fines exceeding one thousand dollars ($1,000). The status of any pending environmental action, whether judicial or administrative, shall also be submitted;

(n)
A nonrefundable application fee in an amount to be specified by administrative regulation promulgated by the Public Service Commission to defray the expenses of the application process including expenses incurred by the board, the Public Service Commission, and other state agencies and any legal expenses associated with any action to review the board's decision; 

(o)
If the facility is proposed to be located on a riverport as provided under subsection (4) of Section 3 of this Act, a statement that the exhaust stack of the proposed facility is at least five hundred (500) feet from any occupied residential structure, residential neighborhood, school, hospital, or nursing home facility unless the board finds, for good cause shown, that the applicant should be granted a deviation from this paragraph; and

(p)
If the facility is proposed to be located on a site of a former coal processing facility or preparation plant located in the Commonwealth or that will use at least fifty percent (50%) of coal subject to tax under KRS 143.020 as its principal fuel stock, a statement that the exhaust stack of the proposed facility is at least two thousand (2,000) feet from any residential neighborhood, school, hospital, or nursing home facility unless the board finds, for good cause shown, that the applicant should be granted a deviation from this paragraph.

(3)
All application fees provided under subsection (2)(n) of this section, shall be deposited in the siting fund created in Section 8 of this Act. If a majority of the members of the board find that the applicant's initial fees are not sufficient to pay expenses associated with review of the application and the board's decision, the board shall assess a supplemental application fee to cover anticipated additional expenses associated with the review of the application. An applicant's failure to pay a fee assessed pursuant to this subsection shall be grounds for denial of the application.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 278 CREATED TO READ AS FOLLOWS:

(1)
Within one hundred twenty (120) days of receipt of an application that complies with Section 4 or 7 of this Act, or within ninety (90) days of receipt of the application if no hearing is requested, the board shall, by majority vote, approve or disapprove the application, either in whole or in part, based on the evidence of record. Approval or disapproval shall be based upon the following criteria:

(a)
The impact of the facility on scenic surroundings, property values, the pattern and type of development of adjacent property, and surrounding roads;

(b)
The economic impact of the facility upon the affected region and the state;

(c)
1.
Whether the facility is proposed for a site upon which existing generating facilities, capable of generating ten megawatts (10MW) or more of electricity, are currently located; and
2.
If the facility is not proposed for such a site, whether it is feasible to locate the facility upon such a site;
(d)
Anticipated noise levels expected as a result of construction and operation of the proposed facility;

(e)
Whether the proposed plant will, notwithstanding KRS 100.324, meet all local planning and zoning requirements that existed on the date the application was filed;

(f)
Whether the proposed plant meets applicable setback requirements pursuant to subsections (3), (4), and (5) of Section 3 of this Act;

(g)
Whether the additional load imposed upon the electricity transmission system by use of the merchant plant will adversely affect the reliability of service for Kentucky retail customers;

(h)
Whether the applicant has met all requirements for electricity transmission interconnection under Kentucky law and the open access transmission tariff of the host transmission owner or regional transmission operator; 

(i)
Whether the applicant has made good faith efforts to communicate and cooperate with the public during the siting process; and

(j)
The efficacy of any proposed measures to mitigate adverse impacts identified pursuant to paragraphs (a) to (i) of this subsection. 

(2)
When considering an application for approval of a merchant plant, the board shall consider the policy of the General Assembly to encourage the use of coal as a principal fuel for electricity generation as set forth in KRS 152.210. 

(3)
When considering an application for an electric generating facility under Section 4 of this Act, the board shall give favorable consideration and expedited review for a facility that:

(a)
Utilizes clean coal technology as defined in 42 U.S.C. sec. 7651n(a);

(b)
Utilizes waste coal; 

(c)
Utilizes at least fifty percent (50%) of coal subject to tax under KRS 143.020 as its principal fuel stock; or

(d)
Is a qualifying cogeneration facility.
(4)
A person that has received board authorization to construct a merchant plant shall not transfer rights and obligations pursuant to the terms of the authorization without having first applied for and received a board determination that:

(a)
The acquirer has a good environmental compliance history; and

(b)
The acquirer has the technical and financial capacity to meet the obligations imposed by the terms of the approval.

(5)
An application to transfer board authorization to construct a merchant plant provided under subsection (4) of this section shall be filed at the offices of the Public Service Commission, with a copy to each permanent member of the board and to the ad hoc members of the board who participated in the initial review of the proposed plant. The application shall be accompanied by a filing fee sufficient to pay expenses associated with review of the application in an amount to be specified by administrative regulation promulgated by the Public Service Commission, which may be supplemented, if necessary, as prescribed in subsection (3) of Section 4 of this Act. Fees shall be deposited in the siting fund created in Section 8 of this Act.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The board may convene a public evidentiary hearing pursuant to consider an application filed under Section 4 or 7 of this Act. If the board convenes an evidentiary hearing, the hearing shall be held not more than sixty (60) days after receipt of a complete application, in the county or if more than one (1) county is involved then in the county larger by population of the affected counties for which the facility is proposed to be constructed.  If the applicant has, as of April 15, 2002, already held at least three (3) public hearings on the siting of the merchant plant, regardless of whether the hearings were held to satisfy permit requirements, the applicant shall not be required by the board to hold a public hearing pursuant to this section.

(2)
In any hearing on an application to construct a merchant plant, filed pursuant to Section 4 of this Act, or a nonregulated transmission line, filed pursuant to Section 7 of this Act, the board shall not be bound by the technical rules of legal evidence. Prior to the hearing, the applicant shall furnish evidence to the board that it has given public notice of the board hearing on the application. The notice shall be published in a newspaper of general circulation in the county or the counties within which the construction is proposed. The notice shall be published not less than seven (7) days nor more than twenty-one (21) days before the hearing date. The notice shall state the date, time, place, and purpose of the board hearing. Notice shall also state that public comments on the proposed construction shall be received at the board hearing on the application.

(3)
Any hearing that the board has power to hold may be undertaken or held, and the evidence taken therein, by any one (1) or more members or a hearing examiner designated for that purpose by the board, and every finding, opinion, or order made by the board or members or hearing examiner so designated shall, when approved or confirmed by the board, become the finding, opinion, or order of the board.

(4)
Any interested person, including a person residing in a municipal corporation or county in which the facility is proposed to be constructed may, upon motion to the board, be granted leave to intervene as a party to a proceeding held pursuant to this section. Intervention requests shall be filed with the board not more than thirty (30) days after the facility, subject to board approval, has given public notice pursuant to subsection (2)(c) of Section 4 of this Act.

(5)
Any party to a proceeding held pursuant to Section 4 or 7 of this Act may, within thirty (30) days after service of the board's final ruling, bring an action against the board in the Circuit Court of the county where the facility is proposed to be located to vacate or set aside the ruling on grounds that the ruling is unlawful or unreasonable. Any party instituting an action for review of the board's ruling in Circuit Court shall give notice to all parties of record in the board's proceeding.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No person shall commence to construct a nonregulated electric transmission line without prior approval of the board. An application for board approval of a nonregulated transmission line shall be filed at the offices of the Public Service Commission, with a copy to each permanent member of the board. A completed application shall include the following:

(a)
The name, address, and telephone number of the person proposing construction of the nonregulated transmission line;

(b)
A full description of the proposed route of the transmission line and its appurtenances. The description shall include a map or maps showing:

1.
The location of the proposed line and all proposed structures that will support it;

2.
The proposed right-of-way limits;

3.
Existing property lines and the names of persons who own the property over which the line will cross; and

4.
The distance of the proposed line from residential neighborhoods, schools, and public and private parks within one (1) mile of the proposed facilities;

(c)
A full description of the proposed line and appurtenances, including the following:

1.
Initial and design voltages and capacities;

2.
Itemized estimated costs;

3.
Conductor sizes and specifications;

4.
Overhead tower design, appearance, and heights, if any;

5.
Length of line;

6.
Terminal points; and

7.
Substation connections;

(d)
A statement that the proposed transmission line and appurtenances will be constructed and maintained in accordance with accepted engineering practices and the National Electric Safety Code;

(e)
Evidence that public notice has been given by publication in a newspaper of generation circulation in the general area concerned. Public notice shall include the location of the proposed line, shall state that the proposed line is subject to approval by the board, and shall provide the telephone number and address of the Public Service Commission;

(f)
A complete report of the applicant's attempts to communicate to or obtain public involvement in the locating of the transmission line conducted prior to the filing of an application with the board. Attempts to communicate or obtain public involvement shall include any use of media coverage, direct mailings, fliers, newsletters, public meetings, establishment of a community advisory group, and any other efforts to obtain local involvement in the siting process;

(g)
Proof of service of a copy of the application upon the chief executive officer of each county and municipal corporation in which the proposed line is to be located, and upon the chief officer of each public agency charged with the duty of planning land use in the general area in which the line is proposed to be located;

(h)
An analysis of the environmental impact of the proposed nonregulated transmission line; and

(i)
An application fee in an amount to be specified by administrative regulation promulgated by the Public Service Commission. Fees shall be deposited in the siting fund created in Section 8 of this Act. Supplemental application fees may be assessed as prescribed in subsection (3) of Section 4 of this Act.

(2)
Within one hundred twenty (120) days of receipt of the application, the board shall, by majority vote, approve or disapprove the application either in whole or in part. Action to approve or disapprove an application shall be based on the board's determination that the proposed route of the line will minimize adverse impact on the scenic and environmental assets of Kentucky and that the applicant will construct and maintain the line according to all applicable legal requirements. If the board determines that locating the transmission line will result in degradation of environmental and scenic factors, the board may deny the application or condition the application's approval upon relocation of the route of the line.

(3)
A public hearing on an application to construct a nonregulated electric transmission line may be held in accordance with the provisions of Section 6 of this Act.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby created a trust and agency account in the Public Service Commission called the "siting fund."

(2)
All fees received by the board for the purpose of administering Sections 1 to 8 of this Act, shall be deposited into the siting fund. The fund shall not lapse and all expenditures from the fund shall be used for the purpose of implementing Sections 1 to 8 of this Act.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
No person, partnership, public or private corporation, or combination thereof, except for a utility which is not subject to regulation as provided in subsection (3)(a) or (b) of Section 1 of this Act, owned by a municipality, shall begin the construction of any facility to be used for the generation of electricity to or for the public for compensation without having first applied for and obtained commission approval for the siting of the facility. A utility as defined by KRS 278.010(9) that has obtained a certificate of public convenience and necessity prior to April 15, 2002, but that has not commenced to construct the facility shall not be required to obtain site approval from the commission pursuant to this section.

(2)
Notwithstanding any other provision of law, a utility as defined in KRS 278.010(3)(a) or (9) shall not be prevented from purchasing real property or property options in connection with the facility identified in its application, but the public utility shall not be permitted to recover from its ratepayers any expenditures related to the purchases unless the Public Service Commission approves its application for a certificate of public convenience and necessity pursuant to KRS 278.020.

(3)
An application filed with the commission by a utility as defined in KRS 278.020(3)(a) or (9) for approval to construct a facility as described in subsection (1) of this section, shall include the following:

(a)
The name, address, and telephone number of the person proposing the construction;

(b)
All information and documents required by subsection (2)(b), (c), (e) to (m), (o), and (p) of Section 4 of this Act, except that the commission may waive any applicable setback requirements for good cause shown; and

(c)
A copy of the certificate for the facility granted by the Public Service Commission pursuant to KRS 278.020 or a copy of the application for a certificate submitted to the Public Service Commission pursuant to KRS 278.020(1). The applicant shall not be required to have received a certificate of public convenience and necessity prior to applying under this section.

(4)
The commission shall approve or deny a certificate based on criteria set forth in subsection (1)(a) to (d) and (f) to(j) of Section 5 of this Act and may require reasonable mitigation of significant adverse impacts that would be caused by operation of the facility, but the commission shall in no event order relocation of the facility.

SECTION 10.   A NEW SECTION OF KRS 278.010 TO 278.450 IS CREATED TO READ AS FOLLOWS:

(1)
No utility shall begin the construction or installation of any property, equipment, or facility to establish an electrical interconnection with a plant to be used for the generation of electricity in excess of ten megawatts (10MW) until the plans and specification for the electrical interconnection have been filed with and approved by the commission.

(2)
If an electrical interconnection with a plant, to be used for the generation of electricity in excess of ten megawatts (10MW) can be established without the utility's construction of any property, equipment, or facility, the utility making the interconnection shall file with the commission a copy of the agreement with the engineering studies demonstrating that no property, equipment, or facility needs to be constructed to establish the interconnection pursuant to the agreement. The utility shall file an interconnection agreement within thirty (30) days of execution.

SECTION 11.   A NEW SECTION OF KRS 278.010 TO 278.450 IS CREATED TO READ AS FOLLOWS:

When a utility engaged in the transmission of electricity experiences on its transmission facilities an emergency or other event that necessitates a curtailment or interruption of service, the utility shall not curtail or interrupt retail electric service within its certified territory, or curtail or interrupt wholesale electric energy furnished to a member distribution cooperative for retail electric service within the cooperative's certified territory, except for customers who have agreed to receive interruptable service, until after service has been interrupted to all other customers whose interruption may relieve the emergency or other event.

SECTION 9.   A NEW SECTION OF KRS 278.010 TO 278.450 IS CREATED TO READ AS FOLLOWS:

(1)
No person shall acquire or transfer ownership or control, or the right to control, of any assets that are owned by a utility as defined in KRS 278.010(3)(a) or (9) without prior approval of the commission, if the assets have an original book value of fifty thousand dollars ($50,000) or more and:

(a)
The assets are to be transferred by the utility for reasons other than obsolescence; or

(b)
The assets will continue to be used to provide the same or similar service to the utility or its customers.

(2)
The commission shall grant its approval if the transaction is for a proper purpose and is consistent with the public interest.

SECTION 10.   A NEW SECTION OF SUBCHAPTER 10 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Except for a person that commenced construction of a facility prior to April 15, 2002, or that has received a certificate of public convenience and necessity from the Public Service Commission prior to April 15, 2002, no person shall commence to construct a facility to be used for the generation of electricity unless the person:

(a)
Submits a cumulative environmental assessment to the cabinet with the permit application; and

(b)
Remits a fee set pursuant to KRS 224.10-100(20) by the cabinet to defray the cost of processing the cumulative environmental assessment.

(2)
The person may submit and the cabinet may accept documentation of compliance with the National Environmental Policy Act (NEPA) as satisfying the requirements to file a cumulative environmental assessment under subsection (1) of this section.

(3)
The cumulative environmental assessment shall contain a description, with appropriate analytical support, of:

(a)
For air pollutants:

1.
Types and quantities of air pollutants that will be emitted from the facility; and

2.
A description of the methods to be used to control those emissions;

(b)
For water pollutants:

1.
Types and quantities of water pollutants that will be discharged from the facility into the waters of the Commonwealth; and

2.
A description of the methods to be used to control those discharges;

(c)
For wastes:

1.
Types and quantities of wastes that will be generated by the facility; and

2.
A description of the methods to be used to manage and dispose of such wastes; and

(d)
For water withdrawal:

1.
Identification of the source and volume of anticipated water withdrawal needed to support facility construction and operations; and

2.
A description of the methods to be used for managing water usage and withdrawal.

(4)
The cabinet may impose conditions regarding the timing, volume, duration, or type of pollutants on a permit, registration, general permit, or permit-by-rule for a facility subject to this section as are necessary to comply with applicable standards.

(5)
The cabinet may promulgate administrative regulations to implement the provisions of this section." and by renumbering the subsequent section accordingly; and

On page 1, after line 17, by inserting the following:

"Section 15.   The following KRS section is repealed:

278.025   Certificate of environmental compatibility -- Requirements.

Section 16.   Whereas the regulatory agencies charged with the implementation of this Act will need time sufficient to revise administrative regulations and place them in effect prior to the expiration of the moratorium on the issuance of permits for new electricity generating facilities, an emergency is declared to exist and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.".
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