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AN ACT relating to the Kentucky Rules of Evidence.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRE 412 is amended to read as follows:

(a)
Evidence generally inadmissible[Reputation or opinion].  The following evidence[Notwithstanding any other provision of law, in a criminal prosecution under KRS Chapter 510 or for attempt or conspiracy to commit an offense defined in KRS Chapter 510, or KRS 530.020, reputation or opinion evidence related to the sexual behavior of an alleged victim] is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1)
Evidence offered to prove that any alleged victim engaged in other sexual behavior; and

(2)
Evidence offered to prove any alleged victim's sexual predisposition.

(b)
Exceptions[Particular acts and other evidence. Notwithstanding any other provision of law, in a criminal prosecution under KRS Chapter 510, or KRS 530.020, or for attempt or conspiracy to commit an offense defined in KRS Chapter 510, evidence of a victim's past sexual behavior other than reputation or opinion evidence is also not admissible, unless such evidence is admitted in accordance with subdivision (c) and is]:

(1)
In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(A)
Evidence of specific instances of[past] sexual behavior by the alleged victim offered to prove that a person[with persons] other than the accused[, offered by the accused upon the issue of whether the accused] was[ or was not, with respect to the alleged victim,] the source of semen,[ or] injury, or other physical evidence;

(B)
Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(C)
Any other evidence directly pertaining to the offense charged.
(2)
In a civil case, evidence offered to prove the[of past] sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the[with the accused and is offered by the accused upon the issue of whether the] alleged victim[ consented to the sexual behavior with respect to which an offense is alleged; or

(3)
Any other evidence directly pertaining to the offense charged].

(c)
Procedure to determine admissibility.
(1)
A party intending to offer evidence under subdivision (b) must:

(A)
File a written motion at least fourteen (14) days before trial specifically describing the evidence and stating the purpose for which it[Motion to offer evidence.  If the person accused of committing an offense described above intends to offer under subdivision (b) evidence of specific instances of the alleged victim's past sexual behavior, the accused shall make a written motion to offer such evidence not later than fifteen (15) days before the date on which the trial in which such evidence] is[ to be] offered unless[is scheduled to begin, except that] the court, for good cause, requires a different time for filing or permits filing[may allow the motion to be made at a later date, including] during trial; and

(B)
Serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim's guardian or representative[, if the court determines either that the evidence is newly discovered and could not have been obtained earlier through the exercise of due diligence or that the issue to which such evidence relates has newly arisen in the case].

(2)
Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard. The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise[Hearing on motion.  The motion described in the preceding paragraph shall be accompanied by a written offer of proof. If the court determines that the offer of proof contains evidence described in subdivision (b), the court shall order a hearing in chambers to determine if such evidence is admissible. At such hearing the parties may call witnesses, including the alleged victim, and offer relevant evidence. Notwithstanding subdivision (b) of KRE 104, if the relevancy of the evidence which the accused seeks to offer in the trial depends upon the fulfillment of a condition of fact, the court, at the hearing in chambers or at a subsequent hearing in chambers scheduled for such purpose, shall accept evidence on the issue of whether such condition of fact is fulfilled and shall determine such issue.

(3)
Findings and order.  If the court determines on the basis of the hearing described in the preceding paragraph that the evidence which the accused seeks to offer is relevant and that the probative value of such evidence outweighs the danger of unfair prejudice, such evidence shall be admissible in the trial to the extent an order made by the court specifies evidence which may be offered and areas with respect to which the alleged victim may be examined or cross-examined.

(d)
Definition.  For purposes of this rule, the term "past sexual behavior" means sexual behavior other than the sexual behavior with respect to which the offense being tried is alleged to have occurred].

Section 2.   KRE 608 is amended to read as follows:

(a)
Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:

(1)
[the limitation that ]The evidence may refer only to character for truthfulness or untruthfulness; and

(2)
Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise[general reputation in the community].

(b)
Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in KRE 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness:

(1)
Concerning the witness' character for truthfulness or untruthfulness; or

(2)
Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.


No specific instance of conduct of a witness may be the subject of inquiry under this provision unless the cross-examiner has a factual basis for the subject matter of his inquiry.
The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters which relate only to credibility.
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