HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2003 REGULAR SESSION


Amend printed copy of HB 393/HCS

On pages 18 to 22, by deleting Section 24 of the bill in its entirety;

On page 22, by deleting "SECTION 25" and inserting SECTION 24" in lieu thereof; 

On page 24, between lines 19 and 20, by inserting the following:

"SECTION 25.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

As used in Sections 25 to 34 of this Act:

(1)
"Health care provider" means:

(a)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(b)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(c)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;

(d)
Pharmacists licensed under KRS Chapter 315;

(e)
Chiropractors licensed under KRS Chapter 312;

(f)
Dentists licensed under KRS Chapter 313;

(g)
Optometrists licensed under KRS Chapter 320;

(h)
Physician assistants regulated under KRS Chapter 311;

(i)
Psychologists licensed under KRS Chapter 319;

(j)
Physical therapists licensed under KRS Chapter 327;

(k)
Occupational therapists licensed under KRS Chapter 319A;

(l)
Any corporation, any form of partnership, limited liability company, sole proprietorship or any other entity however organized that directly provides medical services to its employees;

(2)
"Malpractice" means any tort or breach of contract based on health care or professional services rendered, or which should have been rendered, by a health care provider to the patient;

(3)
"Panel" means a medical malpractice review panel selected pursuant to Section 28 of this Act; and

(4)
"Patient" means an individual who receives health care from a licensed health care provider.

SECTION 26.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
No earlier than twenty (20) days after the filing of an answer to a civil complaint alleging a claim of malpractice but not after the civil action has been set by the court for trial, either party may request the formation of a medical malpractice review panel by serving a request by registered or certified mail upon all parties and the clerk of the Circuit Court in which the action is filed.

(2)
Upon receiving a request for the formation of a panel, the clerk of the Circuit Court shall request the appointment of a chair for the panel by communicating with the clerk of the Supreme Court utilizing the procedure set out in Section 27 of this Act.

(3)
Upon receiving notice of the appointment of a panel chair under Section 27 of this Act, the clerk of the Circuit Court shall communicate the fact of the appointment to the parties in the civil action.

SECTION 27.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
The clerk of the Supreme Court shall maintain a list of senior status judges with experience presiding over civil trials in Circuit Court who have agreed to act as panel chairs. Upon receiving a request from a clerk of the Circuit Court for the appointment of a panel chair, the Clerk of the Supreme Court shall randomly select a senior status judge from the list, appoint the selected judge as the panel chair, and inform the clerk of the Circuit Court of the appointment.

(2)
A senior status judge appointed under this section shall be subject to the same ethical rules and to the same bases for disqualification as a trial judge. Any motion relating to the disqualification of the panel chair shall be heard by the judge of the court in which the civil action for which the panel has been appointed lies. Upon disqualification, the clerk of the Circuit Court shall request the appointment of a new panel chair following the procedure set out in subsection (1) of this section.

(3)
In the event that there is an insufficient number of senior status judges who have placed themselves on the list described in subsection (1) of this section, the Chief Justice shall assign by random selection a sufficient number of senior status judges to the list to make up the deficiency, which judges shall then chair panels upon appointment under subsection (1) as a part of their participation in the senior status judge program.

SECTION 28.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Medical malpractice review panels shall consist of one (1) senior status judge and three (3) health care providers.
(2)
The senior status judge shall act as chair of the panel, but may not vote on the finding of the panel under Section 32 of this Act.
(3)
The chair shall expedite the selection of the other panel members, convene the panel upon proper request of a party, and expedite the panel's review of the evidence and the complaint. The chair shall also establish a reasonable schedule for submission of evidence to the panel, but shall allow sufficient time for the parties to make a full and adequate presentation of related facts and authorities.
SECTION 29.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Within fifteen (15) days after the clerk of the Circuit Court informs the parties of the appointment of the panel chair under Section 26 of this Act, the plaintiff and the defendant shall each select a health care provider to serve on the panel and inform the chair and the other party of the selection. 

(2)
Within fifteen (15) days of the selection of the second health care provider member of the panel under subsection (1) or (3) of this section, the two (2) health care provider members of the panel shall jointly appoint the third health care provider member of the panel and inform the parties and the panel chair of the selection.

(3)
If an appointment is not timely made under the provisions of subsections (1) or (2) of this section, the chair shall make the selection and notify the parties of the selection. If the defendant is a health care provider who specializes in a limited area, then the chair's appointment shall be a health care provider who specializes in the same area as the defendant.

(4)
Where there are multiple plaintiffs or defendant health care providers, decisions regarding appointment by each side shall be made jointly by the parties on that side, so that only one (1) health care provider is appointed by that side.

(5)
Within ten (10) days after notification of the selection of a health care provider member, written challenge without cause may be made to that panel member by either party. Upon challenge, the party whose selection was challenged shall select another panelist, except that where the challenged panelist has been selected by the other two (2) health care provider members, those two (2) members shall select the replacement. If two (2) challenges are made to a single panel position, the chair shall then select three qualified candidates for the slot, allow the party making the first challenge to strike one (1) of the candidates, then allow the other party to strike one (1) of the two (2) remaining candidates, and then select the remaining candidate to fill the panel position.

(6)
When a panel is formed, the chair shall, within five (5) days, notify the clerk of the Circuit Court and the parties of the names and addresses of the panel members.

(7)
All health care providers in good standing in Kentucky, whether in the teaching profession or otherwise, who hold a license or certificate to practice in their profession shall be available for selection as members of a panel.

SECTION 30.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
A health care provider member of a panel who is selected shall serve unless the parties, by agreement, excuse that panelist, or the panelist is excused as provided in subsection (2) of this section for good cause shown or removed as provided in subsection (3) of this section.

(2)
To show good cause for relief from serving, a health care provider member of a panel shall serve an affidavit upon the panel chair. The affidavit shall set out the facts showing that service would constitute an unreasonable burden or undue hardship. The chair may excuse the member from serving and notify all parties, who shall then select a new panel member as provided in Section 29 of this Act.

(3)
The chair may remove a member of the panel if the chair determines that the member is not fulfilling the duties imposed upon the panel members under Sections 25 to 34 of this Act. If a member is removed under this subsection, then a new member shall be selected as provided in Section 29 of this Act.

(4)
A party, attorney, or panelist who fails to act as required under Sections 25 to 34 of this Act, without good cause shown, is, in addition to any professional discipline, subject to contempt of court.
SECTION 31.  A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Any evidence to be considered by the panel shall be promptly submitted by the respective parties. This evidence may consist of medical charts, x-rays, lab tests, excerpts of treatises, depositions of witnesses including parties, and any other form of evidence allowable by the panel.

(2)
The chair shall ensure that before the panel gives its expert opinion, each panel member has the opportunity to review every item of evidence submitted by the parties.

(3)
Before considering any evidence or deliberating with other panel members, each member of the panel shall take an oath in writing on a form provided by the panel chair, which form shall read as follows: "I swear under penalty of perjury that I will well and truly consider the evidence submitted by the parties; that I will render my opinion without bias, based upon the evidence submitted by the parties; and that I have not and will not communicate with any party or representative of a party before rendering my opinion, except as authorized by law."

(4)
No party, or agent, attorney, or insurance carrier of a party may communicate ex parte with any member of the panel, except as otherwise provided by law, before the panel's opinion is rendered.

(5)
The chair of the panel shall advise the panel relative to any legal question involved in the review proceeding and shall prepare the report of the panel as provided in Section 32 of this Act.

(6)
Any party, after submission of all evidence and upon ten (10) days notice to the other parties, has the right to convene the panel at a time and place agreeable to the members of the panel. When the panel convenes, any party may question the panel concerning any matters relevant to issues to be decided by the panel before the issuance of the panel's report.

(7)
The chair of the panel shall preside at all meetings of the panel, which shall be informal. 

(8)
The panel has the right and duty to request all necessary information, to consult with medical authorities, and to examine reports of other health care providers as necessary to fully inform the panel regarding the issue or issues to be decided.

(9)
All parties shall have full access to any material submitted to the panel.

(10)
The health care provider members of the panel and the panel chair shall be immune from civil liability for all communications, findings, opinions, and conclusions made in the course and scope of duties prescribed under Sections 25 to 34 of this Act.

SECTION 32.  A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
After reviewing all evidence and after any examination of the panel by counsel representing either party at the convening of the panel, the health care provider members of the panel shall be responsible for rendering a written report, to be signed by each of the health care provider members of the panel, expressing the opinion of the panel that either:

(a)
The evidence supports the conclusion that the defendant or defendants failed to meet the applicable standard of care as alleged in the complaint; or
(b)
The evidence does not support the conclusion that the defendant or defendants failed to meet the applicable standard of care as alleged in the complaint.
(2)
The chair of the panel shall be solely responsible for drafting the report required by subsection (1) of this section. The chair shall submit a copy of the panel's report to the clerk of the Circuit Court and to each of the parties within five (5) days after the panel renders its opinion.

(3)
The panel shall give its expert opinion under this subsection within one hundred eighty (180) days after being convened under Section 31 of this Act. If the panel does not meet this deadline, it shall submit to the parties and file with the clerk of the Circuit Court a written report stating the reasons for the delay.

(4)
A report of the expert opinion reached by the panel is admissible as evidence in a motion for summary judgment and may be utilized by either party in the mediation provided for in Section 24 of this Act.

SECTION 33.  A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
Each health care provider member of the panel who actually serves is entitled to be paid up to three hundred fifty dollars ($350) per diem, not to exceed two thousand eight hundred dollars ($2,800), for all work performed as a member of the panel, exclusive of time involved if called as a witness to testify in court, and for reasonable travel expenses.

(2)
The panel chair shall keep an accurate record of the time and expenses of all the members of the panel. This record shall be submitted to the parties for payment with the panel's report.

(3)
Fees of the panel, including travel expenses and other expenses of the review, shall be paid by the party or parties against whom the majority opinion is written. If there is no majority opinion, then all parties shall pay an equal percentage of the total cost.
SECTION 34.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

Upon the filing of a request to form a medical malpractice review panel under sections 25 to 34 of this Act or to begin the mediation specified in Section 24 of this Act, the underlying civil action shall be held in abeyance during the pendency of the medical malpractice review or the mediation. Discovery may proceed during this period, and the court may enter orders that it deems appropriate, except that it shall not rule on any motion disposing of all or part of the case which motion uses as its basis evidence under review by the medical malpractice review panel."; and

By renumbering the subsequent section accordingly.
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