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AN ACT relating to capital projects.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 164A.555 TO 164A.630 IS CREATED TO READ AS FOLLOWS:

Absent General Assembly authorization in a Regular or Extraordinary Session or in accordance with Section 3 of this Act, the governing board of an institution shall not sell, give, lease, or in any other way transfer any real property or facility with a value in excess of four hundred thousand dollars ($400,000) to any corporate, governmental, or other entity if the terms of the agreement provide that after the sale, gift, lease, or other transfer the real property or facility may or will be used primarily to benefit the institution or its students and continues to function as part of the institution's programs or operations. 
(1)
The selling price of the real property or the facility shall not be less than its appraised value as determined by the Finance and Administration Cabinet.
(2)
The terms of a lease agreement for the property or the facility shall be fair and reasonable as determined by the Finance and Administration Cabinet.
SECTION 2.   A NEW SECTION OF KRS 164A.555 TO 164A.630 IS CREATED TO READ AS FOLLOWS:

(1)
Prior to entering into an agreement to transfer any real property or facility as described in Section 1 of this Act, an institution shall submit the proposed agreement to the secretary of the Finance and Administration Cabinet for a written determination as to whether the proposed agreement is subject to the provisions of Section 1 of this Act. The proposed agreement and subsequent determination shall be provided by the institution to the Council on Postsecondary Education.

(2)
If the proposed agreement is deemed to be subject to the provisions of Section 1 of this Act, the proposed transfer shall be submitted for General Assembly authorization or in accordance with Section 3 of this Act.

SECTION 3.   A NEW SECTION OF KRS 164A.555 TO 164A.630 IS CREATED TO READ AS FOLLOWS:

(1)
An institution's proposed transfer as described in Section 1 of this Act or proposed agreement as described in Section 5 of this Act may be authorized even though it is not specifically listed in any branch budget, statutory budget memorandum, or biennial budget report subject to the following:

(a)
Affirmative review and approval by the secretary of the Finance and Administration Cabinet and the governing board of the Council on Postsecondary Education. The secretary's review shall include an analysis of the proposal's impact on the state debt capacity; and

(b)
The entity head as defined in KRS 45.750(1)(j) shall submit the proposed transfer to the Capital Projects and Bond Oversight Committee for review and action. The entity head shall provide documentation as to why legislative authorization during the interim between sessions is necessary. The entity head shall also provide a copy of any proposed agreement, the review prescribed under paragraph (a) of this subsection, all relevant financial documents, and any other information the committee may request.

1.
Within thirty (30) days of receiving the proposal, the committee shall either approve or disapprove the proposal and shall notify the institution immediately of its decision.

2.
If the committee does not approve the proposal, the entity head shall revise the proposal to comply with the committee's objection, cancel the proposal, or by written decision of the entity head determine to implement the transfer over the committee's objection.

3.
The determination made by the entity head shall be communicated to the committee in writing within thirty (30) days of the committee's disapproval. 

(2)
The institution's proposal shall not use, directly or indirectly, any funds appropriated by the General Assembly to that institution to cover any costs incurred by the corporate, governmental, or other entity, for construction, maintenance, operation, administration, or debt service relating to the real property or facility to be transferred without a specific General Assembly authorization.

SECTION 4.   A NEW SECTION OF KRS 164A.555 TO 164A.630 IS CREATED TO READ AS FOLLOWS:

(1)
Any corporate, governmental, or other entity that receives any real property or facility under subsection (2) of Section 2 of this Act or under Section 3 of this Act shall submit an annual audited financial report pertaining to the financial operations of the real property or facility transferred to the Governor, the secretary of the Finance and Administration Cabinet, the Auditor of Public Accounts, the director of the Legislative Research Commission, the institution, and the president of the Council on Postsecondary Education. The audits shall be prepared in accordance with generally accepted accounting principles by certified accountants. The Auditor of Public Accounts shall prescribe the minimum scope of the audits.

(2)
If a corporate, governmental, or other entity proposes to undertake a project involving real property or facility received under subsection (2) of Section 2 of this Act, or pursuant to an authorization under Section 3 or Section 5 of this Act, the entity shall be subject to the following statutes as they relate to the proposed project:
(a)
KRS Chapter 7A, as it relates to capital planning. The entity shall submit the project to the institution to be included in the institution's plan for submission to the Capital Planning Advisory Board;
(b)
KRS 48.050 and 164.020(11), as they relate to capital project requests; 
(c)
KRS Chapter 45A, as it relates to the procurement of construction services;
(d)
KRS 164A.590, as it relates to the contracting for architectural and engineering services;
(e)
KRS 337.505 to 337.550; and
(f)
KRS 61.800 to 61.884 and 61.991.
Section 5.   KRS 45.763 is amended to read as follows:

(1)
Notwithstanding any statutory provisions to the contrary, any state agency as defined in KRS 7A.010, institution of higher education defined as an institution in KRS 164A.550, or affiliated corporation as defined in KRS 164A.550, shall obtain authorization from the General Assembly prior to entering into an agreement identified in subsection (2) of this section. The General Assembly authorization shall occur only when the General Assembly enacts legislation specifically authorizing the agreement.

(2)
General Assembly authorization shall be required for an agreement for the use, purchase, or acceptance of real property of any value, or equipment with a value in excess of four hundred thousand dollars ($400,000), or to have capital construction with a value in excess of four hundred thousand dollars ($400,000) performed, if:

(a)
The agreement provides that the state, a state agency, institution of higher education, or affiliated corporation may or will become the owner of the real property or equipment at any time, or will benefit from the capital construction; and

(b)
All or any portion of the purchase price of the real property or equipment, or the capital construction, is funded through the issuance of a financial instrument which requires payment of principal and interest over time, including, but not limited to, notes, bonds, securities, and certificates of participation, regardless of the identity of the issuer.

Section 6.   KRS 61.805 is amended to read as follows:

As used in KRS 61.805 to 61.850, unless the context otherwise requires:

(1)
"Meeting" means all gatherings of every kind, including video teleconferences, regardless of where the meeting is held, and whether regular or special and informational or casual gatherings held in anticipation of or in conjunction with a regular or special meeting;

(2)
"Public agency" means:

(a)
Every state or local government board, commission, and authority;

(b)
Every state or local legislative board, commission, and committee;

(c)
Every county and city governing body, council, school district board, special district board, and municipal corporation;

(d)
Every state or local government agency, including the policy-making board of an institution of education, created by or pursuant to state or local statute, executive order, ordinance, resolution, or other legislative act;

(e)
Any body created by or pursuant to state or local statute, executive order, ordinance, resolution, or other legislative act in the legislative or executive branch of government;

(f)
Any entity when the majority of its governing body is appointed by a "public agency" as defined in paragraph (a), (b), (c), (d), (e), (g), or (h) of this subsection, a member or employee of a "public agency," a state or local officer, or any combination thereof;

(g)
Any board, commission, committee, subcommittee, ad hoc committee, advisory committee, council, or agency, except for a committee of a hospital medical staff or a committee formed for the purpose of evaluating the qualifications of public agency employees, established, created, and controlled by a "public agency" as defined in paragraph (a), (b), (c), (d), (e), (f), or (h) of this subsection;[ and]
(h)
Any interagency body of two (2) or more public agencies where each "public agency" is defined in paragraph (a), (b), (c), (d), (e), (f), or (g) of this subsection; and

(i)
Any corporate, governmental, or other entity, to the extent subject to subsection (2)(f) of Section 4 of this Act;
(3)
"Action taken" means a collective decision, a commitment or promise to make a positive or negative decision, or an actual vote by a majority of the members of the governmental body; and

(4)
"Member" means a member of the governing body of the public agency and does not include employees or licensees of the agency.

(5)
"Video teleconference" means one (1) meeting, occurring in two (2) or more locations, where individuals can see and hear each other by means of video and audio equipment.

Section 7.   KRS 61.870 is amended to read as follows:

As used in KRS 61.872 to 61.884, unless the context requires otherwise:

(1)
"Public agency" means:

(a)
Every state or local government officer;

(b)
Every state or local government department, division, bureau, board, commission, and authority;

(c)
Every state or local legislative board, commission, committee, and officer;

(d)
Every county and city governing body, council, school district board, special district board, and municipal corporation;

(e)
Every state or local court or judicial agency;

(f)
Every state or local government agency, including the policy-making board of an institution of education, created by or pursuant to state or local statute, executive order, ordinance, resolution, or other legislative act;

(g)
Any body created by state or local authority in any branch of government;

(h)
Any body which derives at least twenty-five percent (25%) of its funds expended by it in the Commonwealth of Kentucky from state or local authority funds;

(i)
Any entity where the majority of its governing body is appointed by a public agency as defined in paragraph (a), (b), (c), (d), (e), (f), (g), (h), (j), or (k) of this subsection; by a member or employee of such a public agency; or by any combination thereof;

(j)
Any board, commission, committee, subcommittee, ad hoc committee, advisory committee, council, or agency, except for a committee of a hospital medical staff, established, created, and controlled by a public agency as defined in paragraph (a), (b), (c), (d), (e), (f), (g), (h), (i), or (k) of this subsection;[ and]
(k)
Any interagency body of two (2) or more public agencies where each public agency is defined in paragraph (a), (b), (c), (d), (e), (f), (g), (h), (i), or (j) of this subsection; and

(l)
Any corporate, governmental, or other entity, to the extent subject to subsection (2)(f) of Section 4 of this Act;
(2)
"Public record" means all books, papers, maps, photographs, cards, tapes, discs, diskettes, recordings, software, or other documentation regardless of physical form or characteristics, which are prepared, owned, used, in the possession of or retained by a public agency. "Public record" shall not include any records owned or maintained by or for a body referred to in subsection (1)(h) of this section that are not related to functions, activities, programs, or operations funded by state or local authority;

(3)
(a)
"Software" means the program code which makes a computer system function, but does not include that portion of the program code which contains public records exempted from inspection as provided by KRS 61.878 or specific addresses of files, passwords, access codes, user identifications, or any other mechanism for controlling the security or restricting access to public records in the public agency's computer system.

(b)
"Software" consists of the operating system, application programs, procedures, routines, and subroutines such as translators and utility programs, but does not include that material which is prohibited from disclosure or copying by a license agreement between a public agency and an outside entity which supplied the material to the agency;

(4)
(a)
"Commercial purpose" means the direct or indirect use of any part of a public record or records, in any form, for sale, resale, solicitation, rent, or lease of a service, or any use by which the user expects a profit either through commission, salary, or fee.

(b)
"Commercial purpose" shall not include:

1.
Publication or related use of a public record by a newspaper or periodical;

2.
Use of a public record by a radio or television station in its news or other informational programs; or

3.
Use of a public record in the preparation for prosecution or defense of litigation, or claims settlement by the parties to such action, or the attorneys representing the parties;

(5)
"Official custodian" means the chief administrative officer or any other officer or employee of a public agency who is responsible for the maintenance, care and keeping of public records, regardless of whether such records are in his actual personal custody and control;

(6)
"Custodian" means the official custodian or any authorized person having personal custody and control of public records;

(7)
"Media" means the physical material in or on which records may be stored or represented, and which may include, but is not limited to paper, microform, disks, diskettes, optical disks, magnetic tapes, and cards; and

(8)
"Mechanical processing" means any operation or other procedure which is transacted on a machine, and which may include, but is not limited to a copier, computer, recorder or tape processor, or other automated device.

Section 8.   KRS 164A.575 is amended to read as follows:

(1)
The governing boards of each institution may elect to purchase interest in real property, contractual services, rentals of all types, supplies, materials, equipment, printing, and services, except that competitive bids may not be required for:

(a)
Contractual services where no competition exists;

(b)
Food, clothing, equipment, supplies, or other materials to be used in laboratory and experimental studies;

(c)
Instructional materials available from only one (1) source;

(d)
Where rates are fixed by law or ordinance;

(e)
Library books;

(f)
Commercial items that are purchased for resale;

(g)
Professional, technical, scientific, or artistic services, but contracts shall be submitted in accordance with KRS 45A.690 to 45A.725;

(h)
All other commodities, equipment, and services which, in the reasonable discretion of the board, are available from only one (1) source; and

(i)
Interests in real property.

(2)
Nothing in this section shall deprive the boards from negotiating with vendors who maintain a General Services Administration price agreement with the United States of America or any agency thereof, provided, however, that no contract executed under this provision shall authorize a price higher than is contained in the contract between General Services Administration and the vendor affected.

(3)
The governing board shall require the institution to take and maintain inventories of plant and equipment.

(4)
The governing board shall establish procedures to identify items of common general usage among all departments to foster volume purchasing. It shall establish and enforce schedules for purchasing supplies, materials, and equipment.

(5)
The governing board shall have power to salvage, to exchange, and to condemn supplies, equipment, and real property.

(6)
Upon the approval of the secretary of the Finance and Administration Cabinet, the governing board may purchase or otherwise acquire all real property determined to be needed for the institution's use. The amount paid shall not exceed the appraised value as determined by a qualified appraiser or the value set by the eminent domain procedure. Any real property acquired under this section shall be in name of the Commonwealth for the use and benefit of the institution.

(7)
Except as provided in Section 1 of this Act, the governing board shall sell or otherwise dispose of all real or personal property of the institution which is not needed or has become unsuitable for public use, or would be more suitable consistent with the public interest for some other use, as determined by the board. The determination of the board shall be set forth in an order, and shall be reached only after review of a written request by the institution desiring to dispose of the property. Such request shall describe the property and state the reasons why the institution believes disposal should be effected. All instruments required by law to be recorded which convey any interest in any such real property so disposed of shall be executed and signed by the appropriate officer of the board. Unless the board deems it in the best interest of the institution to proceed otherwise, all such real or personal property shall be sold either by invitation of sealed bids or by public auction; provided, however, that the selling price of any interest in real property shall not be less than the appraised value thereof as determined by the Finance and Administration Cabinet or the Transportation Cabinet for such requirements of that department.

(8)
Real property or any interest therein may, subject to the provisions of KRS Chapter 45A, be purchased, leased, or otherwise acquired from any officer or employee of any board of the institution, based upon a written application by the grantor or lessor approved by the board, that the employee has not either himself or through any other person influenced or attempted to influence either the board requesting the purchase of the property. In any case in which such an acquisition is consummated, the said request and finding shall be recorded and kept by the Secretary of State along with the other documents recorded pursuant to the provisions of KRS Chapter 56.

(9)
For capital construction projects, the bidding may be on a total design-bid basis, a package system commonly referred to as "turnkey," or construction management, whichever in the judgment of the board offers the lowest real cost to the taxpayer. Bids shall be reviewed by the institution's engineering staff to assure quality and value, and compliance with bid procedures. All specifications shall be written to promote competition.

(10)
The governing board shall attempt in every practicable way to insure the institution's supplying its real needs at the lowest possible cost. To accomplish this the board may enter into cooperative agreements with other public or private institutions of education or health care.

(11)
The governing board shall have control and supervision over all purchases of energy consuming equipment, supplies, and related equipment purchased or acquired by the institution, and shall designate by regulation the manner in which an energy consuming item will be purchased so as to promote energy conservation and acquisition of energy efficient products.

(12)
The governing board may negotiate directly for the purchase of contractual services, supplies, materials, or equipment in bona fide emergencies regardless of estimated costs. The existence of the emergency must be fully explained, in writing, by the vice president responsible for business affairs and such explanation must be approved by the university president. The letter and approval shall be filed with the record of all such purchases. Where practical, standard specifications shall be followed in making emergency purchases. A good faith effort shall be made to effect a competitively established price for emergency purchases.

(13)
The acquisition and disposition of real property for the University of Kentucky Community College System and capital construction projects under KRS 45.750(1)(f) on real property for the use of the University of Kentucky Community College System shall be approved by the Kentucky Community and Technical College System board of regents, which shall transmit the action to the University of Kentucky board of trustees for approval.

Section 9.   KRS 337.010 is amended to read as follows:

(1)
As used in this chapter, unless the context requires otherwise:

(a)
"Commissioner" means commissioner of the Department of Workplace Standards under the direction and supervision of the secretary of the Labor Cabinet;

(b)
"Department" means Department of Workplace Standards in the Labor Cabinet;

(c)
"Wages" includes any compensation due to an employee by reason of his employment, including salaries, commissions, vested vacation pay, overtime pay, severance or dismissal pay, earned bonuses, and any other similar advantages agreed upon by the employer and the employee or provided to employees as an established policy. The wages shall be payable in legal tender of the United States or checks on banks convertible into cash on demand at full face value, subject to the allowances made in this chapter;

(d)
"Employer" is any person, either individual, corporation, partnership, agency, or firm who employs an employee and includes any person, either individual, corporation, partnership, agency, or firm acting directly or indirectly in the interest of an employer in relation to an employee; and

(e)
"Employee" is any person employed by or suffered or permitted to work for an employer.

(2)
As used in KRS 337.275 to 337.325, 337.345, and KRS 337.385 to 337.405, unless the context requires otherwise:

(a)
"Employee" is any person employed by or suffered or permitted to work for an employer, but shall not include:

1.
Any individual employed in agriculture;

2.
Any individual employed in a bona fide executive, administrative, supervisory, or professional capacity, or in the capacity of outside salesman, or as an outside collector as the terms are defined by administrative regulations of the commissioner;

3.
Any individual employed by the United States;

4.
Any individual employed in domestic service in or about a private home. The provisions of this section shall include individuals employed in domestic service in or about the home of an employer where there is more than one (1) domestic servant regularly employed;

5.
Any individual classified and given a certificate by the commissioner showing a status of learner, apprentice, worker with a disability, sheltered workshop employee, and student under administrative procedures and administrative regulations prescribed and promulgated by the commissioner. This certificate shall authorize employment at the wages, less than the established fixed minimum fair wage rates, and for the period of time fixed by the commissioner and stated in the certificate issued to the person;

6.
Employees of retail stores, service industries, hotels, motels, and restaurant operations whose average annual gross volume of sales made for business done is less than ninety-five thousand dollars ($95,000) for the five (5) preceding years exclusive of excise taxes at the retail level or if the employee is the parent, spouse, child, or other member of his employer's immediate family;

7.
Any individual employed as a baby-sitter in an employer's home, or an individual employed as a companion by a sick, convalescing, or elderly person or by the person's immediate family, to care for that sick, convalescing, or elderly person and whose principal duties do not include housekeeping;

8.
Any individual engaged in the delivery of newspapers to the consumer;

9.
Any individual subject to the provisions of KRS Chapters 7, 16, 27A, 30A, and 18A provided that the secretary of the Personnel Cabinet shall have the authority to prescribe by administrative regulation those emergency employees, or others, who shall receive overtime pay rates necessary for the efficient operation of government and the protection of affected employees;

10.
Any employee employed by an establishment which is an organized nonprofit camp, religious, or nonprofit educational conference center, if it does not operate for more than seven (7) months in any calendar year; or

11.
Any employee whose function is to provide twenty-four (24) hour residential care on the employer's premises in a parental role to children who are primarily dependent, neglected, and abused and who are in the care of private, nonprofit childcaring facilities licensed by the Cabinet for Families and Children under KRS 199.640 to 199.670.

(b)
"Agriculture" means farming in all its branches, including cultivation and tillage of the soil; dairying; production, cultivation, growing, and harvesting of any agricultural or horticultural commodity; raising of livestock, bees, furbearing animals, or poultry; and any practice, including any forestry or lumbering operations, performed on a farm in conjunction with farming operations, including preparation and delivery of produce to storage, to market, or to carriers for transportation to market;

(c)
"Gratuity" means voluntary monetary contribution received by an employee from a guest, patron, or customer for services rendered;

(d)
"Tipped employee" means any employee engaged in an occupation in which he customarily and regularly receives more than thirty dollars ($30) per month in tips; and

(e)
"U.S.C." means the United States Code.

(3)
As used in KRS 337.505 to 337.550, unless the context requires otherwise:

(a)
"Construction" includes construction, reconstruction, improvement, enlargement, alteration, or repair of any public works project by contract fairly estimated to cost more than two hundred fifty thousand dollars ($250,000). No public works project, if procured under a single contract and subject to the requirements of this section, may be divided into multiple contracts of lesser value to avoid compliance with the provisions of this section;

(b)
"Contractor" and "subcontractor" include any superintendent, foreman, or other authorized agent of any contractor or subcontractor who is in charge of the construction of the public works or who is in charge of the employment or payment of the employees of the contractor or subcontractor who are employed in performing the work to be done or being done by the contractor or subcontractor under the particular contract with any public authority;

(c)
1.
"Locality" shall be determined by the commissioner. The commissioner may designate more than one (1) county as a single locality, but if more than one (1) county is designated, the multicounty locality shall not extend beyond the boundaries of a state Senatorial district. The commissioner shall not designate less than an entire county as a locality. If there is not available in the locality a sufficient number of competent, skilled laborers, workmen, and mechanics to efficiently and properly construct the public works, "locality" shall include any other locality nearest the one in which the work of construction is to be performed and from which such available skilled laborers, workmen, and mechanics may be obtained in sufficient number to perform the work; and

2.
"Locality" with respect to contracts advertised or awarded by the Transportation Cabinet of this state shall be determined by the secretary of the Transportation Cabinet. The secretary may designate any number of counties as constituting a single locality. The secretary may also designate all counties of the Commonwealth as a single locality, but he shall not designate less than an entire county as a locality;

(d)
"Public authority" means any officer, board, or commission of this state, or any political subdivision or department thereof in the state, or any institution supported in whole or in part by public funds, including publicly owned or controlled corporations, authorized by law to enter into any contract for the construction of public works and any nonprofit corporation funded to act as an agency and instrumentality of the government agency in connection with the construction of public works, any corporate or other entity to the extent subject to subsection (2)(e) of Section 4 of this Act, and any "private provider", as defined in KRS 197.500, which enters into any contract for the construction of an "adult correctional facility", as defined in KRS 197.500; and

(e)
"Public works" includes all buildings, roads, streets, alleys, sewers, ditches, sewage disposal plants, waterworks, and all other structures or work, including "adult correctional facilities", as defined in KRS 197.500, constructed under contract with any public authority.

(4)
If the federal government or any of its agencies furnishes by loans or grants any part of the funds used in constructing public works, and if the federal government or its agencies prescribe predetermined prevailing minimum wages to be paid to mechanics, workmen, and laborers employed in the construction of the public works, and if KRS 337.505 to 337.550 is also applicable, those wages in each classification which are higher shall prevail.
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