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AN ACT relating to abuse of public trust.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 522 IS CREATED TO READ AS FOLLOWS:

(1)
A public servant who is entrusted with public money or property by reason of holding public office or employment, exercising the functions of a public officer or employee, or participating in performing a governmental function, is guilty of abuse of public trust when:

(a)
He or she obtains public money or property subject to a known legal obligation to make specified payment or other disposition, whether from the public money or property or its proceeds; and

(b)
He or she intentionally deals with the public money or property as his or her own and fails to make the required payment or disposition.

(2)
A public servant is presumed:

(a)
To know any legal obligation relative to his or her criminal liability under this section; and

(b)
To have dealt with the public money or property as his or her own when:

1.
He or she fails to account upon lawful demand; or

2.
An audit reveals a shortage or falsification of accounts.

(3)
Abuse of public trust is:

1.
 A Class D felony if the value of the public money or property is less than ten thousand dollars ($10,000);

2.
A Class C felony if the value of the public money or property is ten thousand dollars ($10,000) or more, but less than one hundred thousand dollars ($100,000); and

3.
A Class B felony if the value of the public money or property is one hundred thousand dollars ($100,000) or more.

(4)
(a)
As used in this subsection, "proceeds" means money or property of any kind obtained directly or indirectly, as the result of the violation of this section, and any money or property traceable thereto, and is not limited to the net gain or profit realized from the violation.

(b)
Upon arrest of any person under this section or anytime thereafter, money and property subject to forfeiture under this subsection may be seized by any law enforcement agency upon process issued by any judge that is empowered to issue a warrant of arrest or search warrant and in whose jurisdiction the property is located.

(c)
Upon the conviction of any person under this section, the following money and property shall be forfeited and sold, destroyed or otherwise disposed of in accordance with KRS 500.090:
1.
All public money and property held in violation of this section;
2.
Any proceeds of public money and property held in violation of this section;

3.
Any interest earned from public money and property held in violation of this section; and
4.
Defendant's real or personal property in an amount deemed sufficient by the court to compensate the unit of government for any loss suffered as a result of the defendant's violation of this section.

(d)
Any provisions of KRS 500.090 to the contrary notwithstanding, amounts forfeited under this subsection shall be paid to the unit of government injured by the defendant's violation of this section.
(5)
The judgment of conviction under this section shall recite that the offender is disqualified to hold any public office thereafter.

(6)
Conduct serving as the basis for the conviction of a public servant under this section shall not also be used to obtain a conviction of the public servant under KRS 514.070.

Section 2.   KRS 514.070 is amended to read as follows:

(1)
A person is guilty of theft by failure to make required disposition of property received when:

(a)
He obtains property upon agreement or subject to a known legal obligation to make specified payment or other disposition whether from such property or its proceeds or from his own property to be reserved in equivalent amount; and

(b)
He intentionally deals with the property as his own and fails to make the required payment or disposition.

(2)
The provisions of subsection (1) apply notwithstanding that it may be impossible to identify particular property as belonging to the victim at the time of the actor's failure to make the required payment or disposition.

(3)
An officer or employee of the government or of a financial institution is presumed:

(a)
To know any legal obligation relevant to his criminal liability under this section; and

(b)
To have dealt with the property as his own when:

1.
He fails to account or pay upon lawful demand; or

2.
An audit reveals a shortage or falsification of accounts.

(4)
Theft by failure to make required disposition of property received is a Class A misdemeanor unless the value of the property is three hundred dollars ($300) or more, in which case it is a Class D felony.

(5)
No person shall be convicted of theft by failure to make required disposition of property received when he or she has also been convicted of a violation of Section 1 of this Act arising out of the same incident.

Section 3.   The following KRS section is repealed:

61.190   Receiving profit on public funds -- Penalty.
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