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AN ACT relating to retail marketing practices.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
Except as prohibited in subsection (3) of this section, a cigarette retailer may contract with or participate in a program offered by a cigarette manufacturer under which the retailer:
(a)
Provides cigarette merchandising, shelf space, advertising, stocking, or displays to the manufacturer;

(b)
Conducts the manufacturer's consumer promotion and discount programs and provides the promotions and discounts to the consumer; and

(c)
Receives payment or is compensated by the manufacturer for performing the activities permitted of the retailer under this subsection.

(2)
Except as prohibited in subsection (3) of this section, a cigarette manufacturer may:

(a)
Enter into agreements or programs permitted in subsection (1) of this section with retailers;

(b)
Pay or provide other compensation to retailers for participating in the agreements or programs; and

(c)
Provide consumer promotions and discounts to the retailers to be passed on to consumers.
(3)
Any consumer discount or promotional agreements or programs entered into between a cigarette manufacturer and a cigarette retailer shall be void and no recovery shall be held thereon by the manufacturer if the manufacturer:

(a)
Conditions the cigarette retailer's receipt of consumer promotions or consumer price discounts on any conduct or action on the part of the retailer relating to the manufacturer's products or the products of any other manufacturer, other than providing the actual promotion or discount to consumers or advertising or displaying the promotion and the promoted or discounted product to the consumer;
(b)
Requires or causes the cigarette retailer to allocate a specified percentage or fraction of the retailer's merchandising, stocking, displays, shelf space, or advertising space to the manufacturer's or another manufacturer's products or use;

(c)
Prevents, restricts, or limits the retailer from stocking, advertising, displaying, or participating in a program for another manufacturer's product;

(d)
Prevents, restricts, or limits the retailer from determining the size or location of the space that the retailer uses to stock, display, promote, or advertise cigarettes; or

(e)
Requires the retailer to raise its prices on another manufacturer's products, or prevents the retailer from setting, retaining, or reducing its prices on another manufacturer's products.

(4)
This section shall apply to contracts entered into on or after the effective date of this Act.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 365 IS CREATED TO READ AS FOLLOWS:

(1)
Any person injured by any act in violation of any of the provisions of subsection (3) of Section 1 of this Act may bring an action to enjoin further violations, and to recover from the defendant three (3) times the amount of any actual damages sustained, together with the costs of the lawsuit, including reasonable attorney fees. If, in the action, the court finds that the defendant is violating or has violated any of the provisions of subsection (3) of Section 1 of this Act, it shall enjoin the defendant from further violations. It shall not be necessary that actual damages to the plaintiff be alleged or proved. Any defendant in an action brought under this section may be required to testify, and his books and records may be brought into court and introduced, by reference, into evidence.

(2)
Any person who, as an agent of any person or as a director, officer or agent of any corporation, assists or aids in a violation of any of the provisions of subsection (3) of Section 1 of this Act by the person or corporation for which he is agent, director, or officer, shall be equally responsible for the violation, and in any proceeding brought against him or her under subsection (1) of this section it shall be sufficient to allege and prove the unlawful intent of the person or corporation for whom he or she acts. 

(3)
The remedies prescribed by this section are cumulative.
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