UNOFFICIAL COPY AS OF  02/18/03
03 REG. SESS.
03 RS BR 1740


AN ACT relating to lead poisoning prevention.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 211.900 is amended to read as follows:

As used in KRS 211.900 to 211.905 and KRS 211.994, unless the context otherwise requires:

(1)
"Cabinet" shall mean the Cabinet for Health Services;

(2)
"Secretary" shall mean the secretary for health services or his authorized representative;

(3)
"Lead-based substance" shall mean any substance containing more than six one-hundredths of one percent (0.06%) lead by weight of nonvolatile content as provided in KRS 217.801;

(4)
"Dwelling" shall mean any structure, all or a part of which is designed for human habitation;

(5)
"Dwelling unit" shall mean any room or group of rooms or other interior areas of a dwelling designed or used for human habitation;

(6)
"Owner" shall mean any person who, alone, jointly, or severally with others, has legal title to, charge, care, or control of any dwelling or dwelling unit as owner, agent of the owner, or as executor, administrator, trustee, conservator, or guardian of the estate of the owner;

(7)
"At-risk persons" shall mean those persons who reside in dwellings or dwelling units which were constructed and originally painted prior to 1945 or other dwellings in geographic areas in which a high content of lead in paint was used and a high incidence of lead poisoning may be reasonably expected or has been reported; and

(8)
"Outreach programs" shall mean those efforts to locate, screen, and diagnose for elevated lead blood levels, those at-risk persons who are not utilizing existing screening and diagnostic programs or those programs which may be established after June 21, 1974; and

(9)
"Affected property" means dwellings or dwelling units that were constructed before 1950.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
An affected property shall comply with lead status certification requirements as established under this section by the effective date of this Act, except as exempt under subsection (2) of this section.

(2)
An owner of five (5) or more affected properties may request an extension of time to comply with lead status certification requirements for a period of three (3) years from the deadline established in subsection (1) of this section if the affected property is not occupied by an at-risk person and the owner has complied with certification requirements for more than fifty percent (50%) of all affected properties.

(3)
An affected property shall be certified as a lead-free property if:

(a)
The affected property was constructed after 1978; or

(b)
The affected property meets requirements established by the cabinet including the following:

1.
A test that shows that all interior surfaces of the affected property are lead -free; and

2.
All exterior painted surfaces of the affected property that were chipping, peeling, or flaking have been restored with a nonlead-based substance, or no exterior painted surfaces of the affected property are chipping, peeling, or flaking.
(4)
An affected property shall be certified as lead-safe if treatments to reduce lead-based paint hazards have been completed by a person certified under KRS 211.9063 and comply with requirements established by the cabinet.

(5)
An owner of an affected property who intends to make repairs or perform maintenance work that will disturb the paint on interior surfaces of an affected property shall give a tenant of the property at least forty-eight (48) hours written advance notice, and shall make reasonable efforts to ensure that all persons who are not persons at-risk are not present in the area where work is performed and that all persons at-risk are removed from the affected property while the work is performed.

(6)
A tenant shall allow access to an affected property, at reasonable times, to the owner to perform any work required.

(7)
If a tenant is required to vacate an affected property for a period of twenty-four (24) hours or more in order to allow an owner to perform work that will disturb the paint on interior surfaces, the owner shall pay the reasonable expenses that the tenant incurs directly related to the required relocation.

(8)
If an owner has made all reasonable efforts to cause the tenant to temporarily vacate an affected property in order to perform work that will disturb the paint on interior surfaces and the tenant refuses to vacate the affected property, the owner shall not be liable for any damages arising from the tenant's refusal to vacate.

(9)
If an owner has made all reasonable efforts to gain access to an affected property in order to perform any work required and the tenant refuses to allow access, even after receiving reasonable advance notice of the need for access, the owner shall not be liable for any damages arising from the tenant's refusal to allow access.

(10)
The initial inspection of each affected property shall occur on or before two (2) years following the effective date of this Act, except as provided by subsection (2) of this section.

(11)
Subsequent inspections shall occur at intervals of not greater than three (3) years.

(12)
The requirement for a subsequent inspection may be satisfied by certification by the owner that the tenants occupying an affected property have not changed since the last inspection and that no one residing in the affected property is a person at-risk.

(13)
An expedited inspection shall be performed, at the expense of the owner of the affected property, within ninety (90) days if the cabinet is notified that the property does not meet lead-free or lead-safe status requirements or that a person at-risk resides in the affected property or spends more than twenty-four (24) hours per week in the affected property.

(14)
An emergency inspection shall be performed, at the expense of the owner of the affected property, within fifteen (15) days if the cabinet is notified that a person at-risk who resides in the affected property or spends more than twenty-four (24) hours per week in the affected property has an elevated blood level.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established in the State Treasury a fund to be known as the "lead accreditation fund."
(2)
All fees collected and fines and penalties imposed for violations of the provisions of Section 2 of this Act shall be deposited in the lead accreditation fund. 
(3)
The cabinet may apply for and accept any funds or grants from any federal, state, local, or private source for credit to the fund that might assist with development, establishment, administration, and education and enforcement activities of lead paint abatement services accreditation program under Section 2 of this Act.
(4)
The cabinet shall use the fund for activities by the cabinet that are related to processing, monitoring, and regulating the accreditation of lead paint abatement services, and for program development of these activities.
(5)
The moneys in the fund shall not lapse at the close of any fiscal year but shall be carried forward into the next fiscal year for the purpose of the fund.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
On or before December 31, 2005, the owner of an affected property shall register the affected property with the cabinet.
(2)
The owner shall register each affected property using forms prepared by the cabinet, and shall include the following information:
(a)
The name and address of the owner; 
(b)
The address of the affected property;
(c)
If applicable, the name and address of each property manager employed by the owner to manage the affected property;
(d)
The name and address of each insurance company providing property insurance or lead hazard coverage for the affected property, together with the policy numbers of that insurance or coverage;
(e)
The name and address of a resident agent, other agent of the owner, or contact person in the state with respect to the affected property;
(f)
Whether the affected property was built before 1950 or after 1949;
(g)
The date of the latest change in occupancy of the affected property;
(h)
The dates and nature of treatments performed; and
(i)
The latest date, if any, on which the affected property has been certified.
(3)
The information provided by an owner under this section shall be open to the public, except that the cabinet shall not disclose an inventory or list of properties owned by an owner. 
(4)
The cabinet shall, upon request, disclose whether the owner has met the requirements under Section 2 of this Act.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
A property owner is immune from civil liability to a person at-risk for injuries or damages resulting from the ingestion of lead contained in an affected property if:

(a)
The property has been certified as lead-free or lead-safe under Section 2 of this Act;

(b)
The property owner or his agent has made a qualified offer, regardless of whether the qualified offer has been accepted by the person at-risk.
(2)
A qualified offer may be made to a person at-risk under this part by: 
(a)
The owner of the affected property in which the person at-risk resides or regularly spends at least twenty-four (24) hours a week;
(b)
An insurer of the owner; or
(c)
An agent of the owner.
(3)
If a qualified offer is made under subsection (1) of this section, the qualified offer shall:
(a)
Be made within thirty (30) days after the offeror receives notice; and
(b)
Satisfy the requirements of this section.

(4)
A person at-risk, or a parent or legal guardian of a minor who is a person at-risk, may accept or reject a qualified offer made under this section within thirty (30) days after receipt of the qualified offer unless the parties agree otherwise.
(6)
Acceptance of a qualified offer by a person at-risk or by a parent, legal guardian, or other person authorized to respond on behalf of a person discharges and releases all potential liability of the offeror, the offeror's insured or principal, and any participating co-offeror to the person at-risk and to the parent or legal guardian of the person at-risk for alleged injury or loss caused by the ingestion of lead by the person at-risk in the affected property.
(7)
An owner of an affected property shall not be liable, for alleged injury or loss caused by ingestion of lead by a person at-risk in the affected property who rejects a qualified offer made by the owner or the owner's insurer or agent if, during the period of the alleged ingestion of lead by the person at-risk, and with respect to the affected property in which the exposure allegedly occurred, the owner is in compliance with the registration provisions of Section 4 of this Act.
(8)
An owner of an affected property that is not in compliance with the provisions of Section 4 of this Act during the period of residency of the person at-risk shall be presumed to have failed to exercise reasonable care with respect to lead hazards during that period in an action seeking damages for alleged injury or loss caused by the ingestion of lead by a person at-risk in the affected property. The owner shall have the burden of rebutting the presumption by a preponderance of the evidence.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

No insurer licensed by the state to provide liability coverage to rental property owners or to issue liability insurance policies shall exclude, after the effective date of this Act, an affected property that complies with the certification requirements under Section 2 of this Act.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

An individual, corporation, or other business entity shall be entitled to an income tax credit for removal of lead-based paint or other repairs or renovations of an affected property for the amount equal to the amount actually paid up to a maximum of two thousand five hundred dollars ($2,500).

SECTION 8.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

The Cabinet for Health Services shall promulgate administrative regulations in accordance with KRS Chapter 13A to carry out the provisions of Sections 2, 3, 4, 5, 6, and 7 of this Act. The administrative regulations shall include penalty provisions, lead status certification procedures, and any other necessary provisions.
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