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AN ACT relating to claims of medical malpractice.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 420 IS ESTABLISHED AND A NEW SECTION  THEREOF IS CREATED TO READ AS FOLLOWS:

In creating medical malpractice review panels, it is the intent of the General Assembly that these panels provide both plaintiffs and defendants access to independent, professional experts to determine if the claimed injury and resulting damages were caused by a health care provider's breach of duty. By providing an independent review of facts earlier in the litigation process, those claims that have caused injury, that have resulted in damages, and which merit compensation therefor, shall be isolated and processed more efficiently. Those claims that are without merit may then be withdrawn or dismissed before an extensive amount of legal fees and costs have been incurred by either party, thus freezing or reducing the rising costs of health care associated with excessive litigation of medical malpractice claims.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

As used in this chapter, unless the context otherwise requires:
(1)
"Claim of malpractice" means any written notice of a claim served pursuant to the Rules of Civil Procedure against any health care provider or any employee or agent acting within the scope of their authority;

(2)
“Claimant’s amount recovered” means the net sum recovered after deducting any disbursements or costs incurred, but an attorney’s office overhead costs are not deductible disbursements; any amounts previously paid for medical expenses by the defendant health care providers or their insurers; any amounts that are owed or due to any medical payment subrogee; and any amount of future medical expenses in excess of twenty-five thousand dollars ($25,000).

 However, an attorney may charge a contingent fee of twenty percent (20%) of any amount previously paid for medical expenses by any medical payment subrogee;

(3)
“Contingent fee” means any fee arrangement under which the compensation is to be determined in whole or in part on the basis of the result obtained;
(4)
"Court" means the court of competent jurisdiction to hear the malpractice claim as initially filed in the complaint or as later amended by the plaintiff;

(5)
“Health care” means any act, or treatment performed or furnished, or which should have been performed or furnished, by any health care provider to a patient during that patient's care, treatment, or confinement for a physical or mental condition;

(6)
"Health care provider" means any physician, osteopath, dentist, podiatrist, nurse or nurse's assistant, certified registered nurse anesthetist, physical or occupational therapist, or psychologist, licensed to practice health care in this Commonwealth; any hospital, medical clinic, medical foundation, health maintenance organization, extended care facility, intermediate care facility, nursing home, emergency treatment center, outpatient medical or surgical center, frontier nursing service, or any other facility or service licensed under any act of the General Assembly to provide health care within this Commonwealth; or any officer, director, employer, or agent thereof; and any corporation, partnership or sole proprietorship which directly provides medical services to its employees;

(7)
"Malpractice" means any tort or breach of contract based on health care or professional services rendered, or which should have been rendered, by a health care provider to the patient;

(8)
"Panel" means a medical malpractice review panel selected pursuant to Section 6 of this Act;

(9)
"Patient" means a natural person who receives health care from a licensed health care provider under a contract, express or implied; and

(10)
"Tort" means any legal wrong, breach of duty, or negligent or unlawful act or omission proximately causing injury or damage to another.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
Within twenty (20) days after the filing of a civil complaint alleging a claim of malpractice, either party shall request the formation of a medical malpractice review panel by serving a request by registered or certified mail upon all parties and the Administrative Office of the Courts. 

(2)
The complaint and all other documents filed with the court in the action for malpractice during the prelitigation review process are confidential. At the time of filing notice of claim with the court, the claimant shall pay to the clerk a filing fee.

(3)
No action may be tried for malpractice unless this prelitigation process has been complied with, or has been waived for good cause by all parties. The pretrial review may be bypassed if all parties agree upon a resolution of the claim by lawsuit. All parties may agree to bypass the panel and commence litigation for any reason, or may request that certain preliminary legal affirmative defenses or other issues be litigated prior to submission of the case to the panel.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
All attorneys licensed to practice and domiciled in the Commonwealth, excluding active members of the judiciary, shall be available for selection as members of a medical malpractice review panel. The Kentucky Bar Association shall maintain county rosters of all its members domiciled in the Commonwealth and discipline those members who fail to serve as required in this subsection.

(2)
All health care providers domiciled in the Commonwealth, whether in the teaching profession or otherwise, who hold a license to practice in their profession shall be available for selection as members of a medical malpractice review panel. All administrators of hospitals, nursing homes, and like facilities shall be available as members of a panel. Each licensure board shall maintain rosters of all members and discipline those members who fail to serve as required in this subsection.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
Medical malpractice review panels shall consist of one (1) attorney and three (3) physicians.

(2)
The attorney member of each panel shall act as chair of the panel and in an advisory capacity only, but may not vote.
(3)
The chair shall expedite the selection of the other panel members, convene the panel, and expedite the panel's review of the proposed complaint. The chair shall also establish a reasonable schedule for submission of evidence to the panel but shall allow sufficient time for the parties to make full and adequate presentation of related facts and authorities.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

Medical malpractice review panels shall be selected in the following manner:
(1)
Within fifteen (15) days after the filing of a request for formation of a panel under Section 3 of this Act, the parties shall select a panel chair by agreement.
(2)
If no agreement on a panel chair can be reached, then one (1) of the parties shall request the clerk of the Circuit Court to draw at random a list of five (5) names of attorneys who are licensed to practice and maintain offices in the county of venue designated in the proposed complaint or in a contiguous county. Before selecting the random list, the clerk shall collect a twenty-five dollar ($25) medical malpractice review panel selection fee from the party making the request for the formation of the random list. The clerk shall notify the parties, and the parties with interests adverse to another shall then strike names alternately with the plaintiff striking first until one (1) name remains. The remaining attorney shall be the chair of the panel. After the last strike, the party so striking shall notify the chair and all other parties of the name of the chair. If a party does not strike a name within five (5) days after receiving notice from the clerk, then an opposing party shall, in writing, request the clerk to strike for the party and the clerk shall strike for that party. When one (1) name remains, the clerk shall, within five (5) days, notify the chair and all other parties of the name of the chair. 

(3)
Within fifteen (15) days after being notified by the clerk of being selected as chair, the chair shall send a written acknowledgment of selection to the clerk or show good cause for relief from serving as provided in Section 8 of this Act.

(4)
Each party to the action has the right to select one (1) health care provider, and upon selection, the two (2) health care providers thus selected shall select the third panelist. 

(a)
If there are multiple plaintiffs or defendant physicians, then only one (1) health care provider shall be selected per side. The plaintiff, whether single or multiple, has the right to select one (1) health care provider and the defendant, whether single or multiple, has the right to select one (1) health care provider, except that if a defendant is a hospital, nursing home, or similar facility, then one (1) administrator of a like facility may also be selected by each side.
(b)
If the individual defendant is a health care provider who specializes in a limited area, then two (2) of the panelists selected must be health care providers who specialize in the same area as the defendant.
(5)
Within fifteen (15) days after the chair is selected, the parties shall select a health care provider member and the parties shall notify all other parties and the chair of their selection. If a party fails to make a selection within the time provided, then the chair shall make the selection and notify all parties. Within fifteen (15) days after their selection, those panel members shall select the third member within the time provided and notify the chair and the parties. If the health care provider members fail to make a selection, then the chair shall make the selection and notify all parties.

(6)
Within ten (10) days after the selection of a panel member, written challenge without cause may be made to the panel member. Upon challenge or excuse, the party whose selection was challenged or dismissed shall select another panelist. If the challenged or dismissed panel member was selected by the other two (2) panel members, then the panel members shall make a new selection. If two (2) such challenges are made and submitted, then the chair shall, within ten (10) days, select a panel consisting of three (3) qualified panelists and each side shall, within ten (10) days after the appointment, strike one (1) panelist. The party whose selection was challenged shall strike last, and the remaining member shall serve.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
When a medical malpractice review panel is formed, the chair shall, within five (5) days, notify the Administrative Office of the Courts and the parties by registered or certified mail of the names and addresses of the panel members and the date on which the last member was selected.

(2)
A member of a panel who is selected shall serve unless the parties, by agreement, excuse the panelist or the panelist is excused as provided in Section 8 of this Act for good cause shown or removed as provided in Section 9 of this Act.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
To show good cause for relief from serving, the attorney selected as chair of a panel shall serve an affidavit upon the clerk of the Circuit Court. The affidavit shall set out the facts showing that service would constitute an unreasonable burden or undue hardship. The clerk may excuse the attorney from serving. The attorney shall notify all parties, who shall then select a new chair as provided in Section 6 of this Act.
(2)
To show good cause for relief from serving, a health care provider member of a panel shall serve an affidavit upon the panel chair. The affidavit shall set out the facts showing that service would constitute an unreasonable burden or undue hardship. The chair may excuse the member from serving and notify all parties, who shall then select a new panel member as provided in Section 6 of this Act.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
The court may remove the chair of the panel if the court determines that the chair is not fulfilling the duties imposed upon the chair under Sections 1 to 17 of this Act. If the chair is removed under this section, then a new chair shall be selected as provided in Section 6 of this Act.

(2)
The chair may remove a member of the panel if the chair determines that the member is not fulfilling the duties imposed upon the panel members under Sections 1 to 17 of this Act. If a member is removed under this section, then a new member shall be selected as provided in Section 6 of this Act.

(3)
A party, attorney, or panelist who fails to act as required under Sections 1 to 17 of this Act, without good cause shown, is, in addition to any professional discipline, subject to contempt of court.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
Before considering any evidence or deliberating with other panel members, each member of the medical malpractice review panel shall take an oath in writing on a form provided by the panel chair, which form shall read as follows: "I swear under penalty of perjury that I will well and truly consider the evidence submitted by the parties; that I will render my opinion without bias, based upon the evidence submitted by the parties; and that I have not and will not communicate with any party or representative of a party before rendering my opinion, except as authorized by law."

(2)
Any evidence in written form to be considered by the medical malpractice review panel shall be promptly submitted by the respective parties. This evidence may consist of medical charts, x-rays, lab tests, excerpts of treatises, depositions of witnesses including parties, and any other form of evidence allowable by the panel.

(3)
Depositions of parties and witnesses may be taken before the convening of the panel.

(4)
The chair shall ensure that before the panel gives its expert opinion, each panel member has the opportunity to review every item of evidence submitted by the parties.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
The panel shall maintain an audio record of the proceedings. The record and the hearings shall not be public, unless otherwise agreed by the parties.

(2)
The failure of a party, without good cause, to attend a properly scheduled hearing, to participate in authorized discovery, or to otherwise substantially comply with Sections 1 to 17 of this Act may result in a finding made by a majority of the panel against that party, and that finding has the same effect as a finding against that party.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be one combined panel review for all claims processed under Sections 1 to 17 of this Act arising out of the same set of facts. Where more than one person is claimed to be negligent against whom a notice of claim has been filed based on the same facts, the parties may, upon agreement of all the parties, require that the hearings be separated. The chairman may, for good cause, order separate hearings.

(2)
Any party, after submission of all evidence and upon ten (10) days' notice to the other parties, has the right to convene the panel at a time and place agreeable to the members of the panel. Any party may question the panel concerning any matters relevant to issues to be decided by the panel before the issuance of the panel's report.

(3)
The chair of the panel shall preside at all meetings, which shall be informal. The panel has the right and duty to request all necessary information, to consult with medical authorities, and to examine reports of other health care providers as necessary to fully inform the panel regarding the issue or issues to be decided.

(4)
All parties shall have full access to any material submitted to the panel.

(5)
A panel member is immune from civil liability for all communications, findings, opinions, and conclusions made in the course and scope of duties prescribed under Sections 1 to 17 of this Act.

(6)
The deliberations and discussion of the panel and the testimony of any expert, whether called by any party or the panel, shall be privileged and confidential, and no such person may be compelled to testify at a later court proceeding concerning the deliberations, discussions, findings, or the expert testimony or opinions expressed during the panel hearing, except as follows:

(a)
By the party who called and presented that nonparty expert; and
(b)
Deliberation, discussion, and testimony as may be required to prove an allegation of fraud.
SECTION 13.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
The medical malpractice review panel has the sole duty to express the panel's expert opinion as to whether or not the evidence supports the conclusion that the defendant or defendants acted or failed to act within the appropriate standards of care as charged in the complaint.

(2)
After reviewing all evidence and after any examination of the panel by counsel representing either party, the panel shall, within thirty (30) days, give one (1) or more of the following expert opinions, which shall be in writing and signed by the panelists:

(a)
The evidence supports the conclusion that the defendant or defendants failed to comply with the appropriate standard of care as charged in the complaint.
(b)
The evidence does not support the conclusion that the defendant or defendants failed to meet the applicable standard of care as charged in the complaint.
(c)
There is a material issue of fact, not requiring expert opinion, bearing on liability for consideration by the court or a jury.
(d)
The conduct complained of was or was not the cause of the injury. If the opinion under this paragraph is that the conduct complained of caused the injury and resulting damages, then the opinion shall state whether the plaintiff suffered:
1.
Any disability, and the extent and duration thereof; and
2.
Any permanent impairment, and the percentage thereof.
(3)
A report of the expert opinion reached by the panel is admissible as evidence in any action subsequently brought by the claimant in a court of law. However, the expert opinion is not conclusive, and any party, at the party's cost, has the right to call any member of the panel as a witness consistent with subsection (6) of Section 12 of this Act. If called, the member shall appear and testify.

(4)
The chair shall submit a copy of the panel's report to the Administrative Office of the Courts and to all parties and their attorneys by registered or certified mail within five (5) days after the panel gives its opinion.

(5)
The findings, notice of claim, and record of the hearing shall be preserved until thirty (30) days after final judgment or the case is finally resolved, after which time it shall be destroyed. All medical and provider records shall be returned to the party providing them to the panel. Any provision of Sections 1 to 17 of this Act to the contrary notwithstanding, in a subsequent court action all discovery conducted during prelitigation proceedings under Sections 1 to 17 of this Act shall be deemed discovery conducted as a part of that court action.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

Cases pending before a panel may be dismissed as follows:

(1)
Any action before a panel may be dismissed by the plaintiff upon filing a notice of dismissal at any time prior to the selection of the panel or upon filing a stipulation of dismissal signed by all parties who have appeared in the action. Unless otherwise stated in the notice of dismissal, stipulation, or order, the dismissal is without prejudice.

(2)
Upon a failure of the plaintiff to prosecute or to comply with the rules of the panel or any order of the chair, and upon a motion by the chair or any party, after notice to all parties has been given and the party against whom sanctions are sought has had the opportunity to be heard and show good cause, the chair may order appropriate sanctions, which may include dismissal of the case. If any sanctions are imposed, then the chair shall state the sanctions in writing and include the grounds for the sanctions.

(3)
Upon the failure of a defendant to comply with the rules of the panel or any order of the chair, and upon a motion by the chair or any party, after notice to all parties has been given and the party against whom sanctions are sought has had the opportunity to be heard and show good cause, the chair may order appropriate sanctions, which may include a default judgment. If any sanctions are imposed, then the chair shall state the sanctions in writing and include the grounds for the sanctions. 

SECTION 15.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
The medical malpractice review panel shall give its expert opinion within one hundred eighty (180) days after the selection of the last member of the initial panel. However, if the chair of the panel is removed, another member of the panel is removed, or any member of the panel, including the chair, is removed by a court order and a new member is selected to replace the removed member more than ninety (90) days after the last member of the initial panel is selected, then the panel has ninety (90) days after the selection of the new member to give an expert opinion.

(2)
If the panel has not given an opinion within the time allowed under subsection (1) of this section, then the panel shall submit a written report to the Administrative Office of the Courts, stating the reasons for the delay.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
Each health care provider member of the medical malpractice review panel is entitled to be paid up to three hundred fifty dollars ($350) per diem, not to exceed two thousand eight hundred dollars ($2,800), for all work performed as a member of the panel, exclusive of time involved if called as a witness to testify in court, and for reasonable travel expenses.

(2)
The chair of the panel is entitled to be paid at the rate of two hundred fifty dollars ($250) per diem, not to exceed two thousand dollars ($2,000), and for reasonable travel expenses.

(3)
The chair shall keep an accurate record of the time and expenses of all the members of the panel. The record shall be submitted to the parties for payment with the panel's report.

(4)
Fees of the panel, including travel expenses and other expenses of the review, shall be paid by the party or parties against whom the majority opinion is written. If there is no majority opinion, then all parties shall pay an equal percentage of the total cost.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

(1)
Attorney's fees for services rendered on behalf of a claimant or defense in a medical malpractice case shall be fair and reasonable.

(2)
In all medical malpractice actions the total contingent fee for a claimant’s attorney shall not exceed:

(a)
Thirty-three and one-third percent (33-1/3%) of the first one million dollars ($1,000,000) recovered, except that this percentage shall be reduced to twenty-five percent (25%) of the first one million dollars ($1,000,000) recovered if liability is stipulated within one hundred eighty (180) days after the filing of a claim of malpractice and not later than ninety (90) days before the first day of trial or the close of discovery, whichever is later.
(b)
Twenty percent (20%) of any amount in excess of the first one million dollars ($1,000,000) recovered.
(3)
The limits in subsection (2) of this section shall apply regardless of whether the recovery is by settlement, arbitration, or judgment, or whether an appeal is involved.

(4)
For the purpose of determining any lump sum contingency fee, any future damages recoverable in periodic installments shall be reduced to a lump sum value.

(5)
No contingent fee agreement shall be enforced, if the claimant’s amount recovered, less the attorney fee, is less than the total amount of the claimant’s unpaid past medical expenses unless the contingent fee is:

(a)
Twenty percent (20%) or less of the claimant’s amount recovered;
(b)
Reduced to twenty percent (20%) or less of the claimant’s amount recovered; or
(c)
Reduced to a level which permits the claimant to be paid any unpaid past medical expenses included in the claimant's amount recovered.
(6)
In special circumstances, if an attorney believes in good faith that this fee schedule will not provide adequate compensation for extraordinary services rendered, involving more than the customary time and effort, then the attorney may apply to the court for approval of additional compensation. The court may award a greater fee if the court agrees the fees permitted are inadequate and the fee found reasonable does not exceed the percentage set forth in the contingent fee agreement as the maximum amount of compensation the attorney might receive.

(7)
Final accounting of all attorney fees for the plaintiff and defendant shall be submitted to the court for review and approval.

(8)
Nothing in this section shall preclude:

(a)
An attorney from contracting to represent a client for less than the limits in subsection (2) of this section;
(b)
A claimant’s right to elect to pay for the attorney’s services on a mutually satisfactory per diem basis. This election, however, must be exercised in writing at the time of employment; or
(c)
Interim billing and payments.
SECTION 18.   A NEW SECTION OF KRS CHAPTER 420 IS CREATED TO READ AS FOLLOWS:

The Kentucky Medical Association, the Kentucky Board of Medical Licensure, the University of Kentucky College of Medicine, the University of Louisville School of Medicine, the Department of Insurance, health care provider associations, and insurers of health care providers shall collaborate and develop continuing medical education initiatives and programs to assist health care providers in lowering the incidence of medical malpractice and claims resulting therefrom. The Kentucky Board of Medical Licensure, the University of Kentucky College of Medicine, the University of Louisville School of Medicine, and the Department of Insurance shall submit a collective annual report to the General Assembly on the progress of these initiatives no later than September 1 of each year.
SECTION 19.   A NEW SECTION OF KRS CHAPTER 27A IS CREATED TO READ AS FOLLOWS:

The Administrative Office of the Courts shall oversee and administer Sections 1 to 17 of this Act.
Section 20.   This Act shall apply to all claims of medical malpractice in which the notice of claim is served or filed on or after January 1, 2004.
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