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AN ACT relating to physician medical malpractice.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 342.801 is amended to read as follows:

(1)
The General Assembly finds and declares that:

(a)
An adequate and available workers' compensation medical malpractice insurance market does not exist for employers and physicians in the Commonwealth;

(b)
Approximately fifty percent (50%) of the private workers' compensation insurance market resides in the residual market mechanism for workers' compensation;

(c)
The voluntary insurance market has declined to the point that employers in the Commonwealth, who lack the financial capability to cover their own risk, have few insurance options except the residual market mechanism through which to maintain their statutorily-required workers' compensation coverage;

(d)
A lack of an adequate market for workers' compensation and medical malpractice insurance threatens the economic welfare of the Commonwealth and its ability to create and maintain jobs for the citizens of Kentucky;

(e)
Employers in the Commonwealth and other states are required by law to provide workers' compensation coverage to their employees and, therefore, the General Assembly has a responsibility to ensure employers an available and adequate insurance mechanism through which employers may discharge their statutory duty regarding workers' compensation;[ and]
(f)
State funds have historically and traditionally been a viable participant in the workers' compensation insurance market, that workers' compensation state funds exist in twenty-five (25) states, and that at least seven (7) states have created competitive state funds since 1983;

(g)
Rising medical malpractice premiums, the shortage of reinsurance or restrictive terms of reinsurers, the withdrawal by medical malpractice insurers from the market, the increase in median malpractice jury awards, and other factors have created hardship on Kentucky physicians and made other states with more favorable medical malpractice insurance markets more attractive to some Kentucky physicians;

(h)
Some Kentucky physicians face premiums for medical malpractice insurance that absorb a disproportionate amount of the physician's income and other physicians have been unable to obtain medical malpractice insurance or are faced with dropping risky procedures in order to obtain coverage; and

(i)
It is in the interest of all Kentuckians that the state establish the Kentucky Physicians' Medical Malpractice Insurance Company to make certain physicians practicing medicine in Kentucky will be able to obtain affordable medical malpractice coverage and to provide a means to indemnify persons for professional negligence.
(2)
Therefore, it is the intent of the General Assembly in creating the Employers' and Physicians' Mutual Insurance Authority to establish a self-supporting competitive state fund for the purpose of providing both a market of last resort for employers and physicians in the Commonwealth and another competitive source of insurance in the voluntary market through which employers may secure and maintain their workers' compensation coverage required under this chapter and physicians may secure and maintain medical malpractice insurance. The authority shall consist of the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company.

Section 2.   KRS 342.803 is amended to read as follows:

(1)
The Kentucky Employers' and Physicians' Mutual Insurance Authority is created as a nonprofit, independent, self-supporting de jure municipal corporation and political subdivision of the Commonwealth which shall be a public body corporate and politic to insure employers in the Commonwealth for workers' compensation, employers' liability insurance and coverage required by the Federal Coal Mine Health & Safety Act, the Jones Act, and the Longshore and Harbor Workers Act incidental to and written in conjunction with workers' compensation and to insure physicians in the Commonwealth for medical malpractice. The General Assembly hereby recognizes that the operation of a competitive state fund is a unique activity for state government and that a corporate structure will best enable the authority to be managed in an entrepreneurial and business-like manner. The authority shall function in a manner similar to a governing board for a domestic mutual insurance company and shall be subject to the provisions of KRS Chapter 304 applicable to domestic mutual insurance companies, unless otherwise provided or exempted in KRS 342.801 to 342.843.

(2)
Except for initial funding for start-up, the authority shall be entirely self-supporting.

(3)
The authority or its liabilities shall not be deemed to constitute a debt or a liability of the Commonwealth or a pledge of the faith and credit of the Commonwealth.

(4)
The authority shall provide coverage and issue policies as an insurer in the voluntary market and as an insurer of last resort.

Section 3.   KRS 342.805 is amended to read as follows:

As used in KRS 342.801 to 342.843, unless the context otherwise requires:

(1)
"Authority" means the Kentucky Employers' and Physicians' Mutual Insurance Authority which includes the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company.

(2)
"Board" means the board of directors of the authority.

(3)
"Insurer of last resort" means an entity that provides workers' compensation coverage to any and all employers who comply with the provisions of KRS 342.801 to 342.843 for their business in and incidental to the Commonwealth and an entity that provides medical malpractice coverage to physicians in the Commonwealth.

(4)
"Manager" means the manager of the authority.

(5)
"Physician" means a person who holds a valid and effective license as a physician issued by the State Board of Medical Licensure under KRS Chapter 311.
(6)
"Policyholder" means an employer or physician in the Commonwealth or an employer with an employee or employees in the Commonwealth who has secured and maintains workers' compensation coverage or medical malpractice coverage under this authority.

(7)
"Professional negligence" means a negligent act or omission to act by a physician in the rendering of professional services, which act or omission is the proximate cause of a personal injury or wrongful death, provided that such services are within the scope of services for which the physician is licensed and which are not within any restriction imposed by the State Board of Medical Licensure.

Section 4.   KRS 342.807 is amended to read as follows:

(1)
The authority shall be governed by a board of directors. The board shall exercise complete jurisdiction over the authority.

(2)
The board shall consist of the:

(a)
Secretary of the Finance and Administration Cabinet;

(b)
Secretary of the Personnel Cabinet;

(c)
Secretary of the Public Protection and Regulation Cabinet; and

(d)
Ten (10)[Seven (7)] at-large members appointed by the Governor, subject to confirmation by the Senate. At least two (2) of the members shall be physicians who hold valid and effective licenses as physicians issued by the State Board of Medical Licensure under KRS Chapter 311, and at least one (1) of the members shall be a person with expertise in medical malpractice insurance.
(3)
Any vacancy which occurs prior to the expiration of a term shall be filled by the Governor in the same manner as the initial appointment was made, and the new appointee shall serve only the remainder of the unexpired term.

(4)
No person shall serve on the board who:

(a)
Fails to meet or comply with the conflict of interest policies established by the board and KRS 304.24-270;

(b)
Is not bondable;

(c)
Is an employee, attorney, or contractor of a competing insurer providing workers' compensation insurance or medical malpractice insurance in the Commonwealth; or

(d)
Is not a resident of this Commonwealth.

(5)
In making the appointments to the board, subject to Senate confirmation, the Governor shall ensure adequate representation from licensed physicians and the major sectors of the economy and workforce in the Commonwealth.

Section 5.   KRS 342.813 is amended to read as follows:

(1)
Following a nationwide search, the board shall hire a manager, subject to Senate confirmation in accordance with KRS 11.160 who shall serve at the pleasure of the board. The manager shall be compensated at a level determined by the board.

(2)
The manager shall have proven successful experience for a period of at least five (5) years as an executive at the general management level in insurance operations or in the management of a state fund for workers' compensation.

(3)
The manager shall conduct the day-to-day operations of the authority for the purpose of carrying out the policies and procedures of the board. The duties of the manager include, but are not limited to:

(a)
Administering all operations of the authority in accordance with the direction of the board;

(b)
Recommending to the board an annual administrative budget covering the operations of the authority and, upon approval, submitting the administrative budget, financial status, and actuarial condition of the authority to the Governor and the General Assembly for their examination;

(c)
Directing and controlling all expenditures of the approved budget;

(d)
From time to time, upon the recommendation of an actuary, recommending to the board actuarially-sound rating plans, and the amount of dividends, if any, to be returned to policyholders;

(e)
Investing the assets of the authority under the guidance of the board and in accordance with the provisions of Subtitle 7 of KRS Chapter 304;

(f)
Recommending to the board and administering a system of personnel administration;

(g)
Preparing and administering fiscal, payroll, accounting, data processing, and procurement procedures for the operation of the authority;

(h)
Recommending to the board bylaws and uniform procedures for the management of the authority;

(i)
Within the limitations of the budget, employing necessary staff personnel in accordance with the personnel policies of the board;

(j)
Maintaining appropriate levels of property, casualty, and liability insurance as approved by the board to protect directors, officers, employees, and assets of the authority; and

(k)
Contracting in accordance with KRS 342.811 for claims administration, safety services, legal defense, actuaries, medical providers, financial services, and other services which the manager elects to obtain outside employed staff.

(4)
The manager may:

(a)
Reinsure any risk or part of any risk;

(b)
Cause to be inspected and audited the payrolls of workers' compensation policyholders or employers applying to the authority for insurance;

(c)
Establish procedures for adjusting claims in accordance with this chapter; and

(d)
Require policyholders to maintain an adequate deposit to provide security for periods of coverage for which premiums have not been paid.

(5)
The manager shall give an official bond in an amount and with sureties approved by the board. The premium for the bond shall be paid by the authority.

(6)
The provisions of KRS Chapters 18A and 64 shall not apply to the board, the manager, or the staff of the authority; however, the board shall adopt a system of personnel administration that includes benefits, grievance procedures, training and compensation.

Section 6.   KRS 342.815 is amended to read as follows:

(1)
The authority through its Kentucky Employers' Mutual Insurance Company may provide coverage for insurance, authorized in KRS 342.803, to any employer in the Commonwealth, and who tenders the required premium for coverage and comply with other conditions and qualifications for obtaining and maintaining coverage adopted by the authority to protect and ensure its actuarial soundness and solvency.

(2)
The authority through its Kentucky Physicians' Mutual Insurance Company may, beginning no sooner than December 1, 2003, provide coverage for medical malpractice insurance to any physician in the Commonwealth against liability of physicians for professional negligence if the physician tenders the required premium for coverage and complies with other conditions and qualifications for obtaining and maintaining coverage adopted by the authority to protect and ensure its actuarial soundness and solvency.

(3)
The authority shall keep the moneys, funds, and assets of the Kentucky Physicians' Mutual Insurance Company separate and apart from the moneys, funds, and assets of the Kentucky Employers' Mutual Insurance Company.
(4)
The authority shall provide workers' compensation coverage to any employer and medical malpractice coverage to any physician who is unable to secure coverage in the voluntary market unless the employer or physician owes undisputed premiums to a previous workers' compensation or medical malpractice carrier or to a workers' compensation or medical malpractice residual market mechanism.

(5)
The board shall appoint a person to serve as director of the Kentucky Employers' Mutual Insurance Company and a person to serve as director of the Kentucky Physicians' Mutual Insurance Company. The director of each company shall serve at the pleasure of the board, shall be compensated at a level determined by the board, and shall have authority granted by the board.
Section 7.   KRS 342.817 is amended to read as follows:

(1)
The authority, through its board and manager, shall establish separate rating plans, rates, and underwriting standards for different classes of risks for the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority].

(2)
The rating plans, rates, and underwriting standards developed for the categories of risk shall be based on generally-accepted actuarial practices and procedures, as to workers' compensation as set forth in the Statement of Principles Regarding Property and Casualty Ratemaking of the Casualty Actuarial Society, in accordance with the actuarial standards of practice and compliance guidelines of the Actuarial Standards Board. The rates shall be actuarially sound for both the voluntary market and the market of last resort and set at levels which are expected, in the aggregate, to be sufficient to pay all workers' compensation and medical malpractice claims incurred by the participating employer and physician risks and other permitted expenses of the authority.

(3)
Multitiered premium or rating plans may be developed to provide workers' compensation and medical malpractice coverage to insureds in the Commonwealth.

(4)
The manager shall develop statistical and other information as necessary to distinguish its writings in the voluntary market, and its writings as a market of last resort.

(5)
The rates established by the authority for its policyholders shall be based only on Kentucky loss experience data, except that other loss experience data may be utilized as a supplement to Kentucky data if supplemental or additional data are necessary to establish statistical credibility of the medical malpractice loss experience data or an employment classification.

(6)
Any and all rates, whether for the voluntary market or the market of last resort, established by the board are deemed competitive and shall be filed with the insurance commissioner in accordance with KRS Chapter 304 in the same manner as any other mutual insurance company writing workers' compensation or medical malpractice in the Commonwealth.

(7)
Notwithstanding any provision of KRS Chapter 304 to the contrary, the surplus requirements for mutual insurance companies in the Commonwealth shall not apply to the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] until the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company have[authority has] been in operation for eighty-four (84) months, unless modified by the General Assembly. In addition to other reporting requirements in KRS 342.809 and 342.821, the authority shall report to the Labor and Industry Committee and the Banking and Insurance Committee of the General Assembly, no later than October 31 of each year, on the status of its efforts to build and maintain a surplus as required by KRS Chapter 304.

Section 8.   KRS 342.819 is amended to read as follows:

On an annual basis, the board may declare a dividend separately for the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company in accordance with Subtitle 24 of KRS Chapter 304, and distribute the same in the form of premium discounts, dividends, or a combination of dividends and discounts, at its discretion, if as to the company for which a dividend is declared:

(1)
The funding obtained pursuant to KRS 342.829 has been repaid in full;

(2)
An independent actuarial report of the prior year's operations has been completed and reviewed by the board;

(3)
The company[authority] has met all expenses for administration and claims for the prior year; and

(4)
Adequate reserves exist to pay all claims.

Section 9.   KRS 342.821 is amended to read as follows:

On a quarterly basis, the manager shall prepare a report of assets and liabilities, which shall also include a statement of condition regarding the solvency of the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] when awarded claims to date, and estimated initial claims not reported, are taken into account. This report shall be a public record and shall be provided to the board, the Governor, and the Legislative Research Commission.

Section 10.   KRS 342.823 is amended to read as follows:

(1)
In determining the solvency of the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] in regard to maintaining adequate reserves, the commissioner of insurance, the independent accountant engaged for the annual audit, and the board, in exercising its prudent stewardship, shall not utilize the practice of "discounting" the funds to reduce future liabilities, except in conformity with standards or rules promulgated by the National Association of Insurance Commissioners.

(2)
The authority shall file reports required by KRS 304.3-240.

(3)
The authority shall file a report not later than March 31 of each year indicating the business done by the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] during the previous year, including a balance sheet showing assets and liabilities at the beginning and conclusion of that year. The report shall be a public record and shall be delivered to the Governor, commissioner of insurance, Auditor of Public Accounts, Attorney General, and the co-chairs of the Legislative Research Commission. Additionally, a statement of solvency shall be prepared which shall include, at a minimum:

(a)
A summary of the prior quarterly reports required in KRS 342.821;

(b)
A management projection of the future solvency status for the authority; and

(c)
Any recommendations pertaining to the same.

(4)
The authority shall not enter into any contract with a certified public accountant for an audit unless the Auditor of Public Accounts has declined in writing to perform the audit or has failed to respond within thirty (30) days of receipt of a written request for an audit. Any contract with a certified public accountant entered into as a result of the Auditor of Public Accounts declining to perform the audit shall specify the following:

(a)
That the certified public accountant shall forward a copy of the audit report and management letters to the Auditor of Public Accounts, Attorney General, and Legislative Research Commission; and

(b)
That the Auditor of Public Accounts shall have the right to review the certified public accountant's work papers.

(5)
If at any time the assets of the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] are less than its liabilities, the board may levy an assessment on the company's[its] policyholders in the manner provided in Subtitle 24 of KRS Chapter 304.

Section 11.   KRS 342.829 is amended to read as follows:

(1)
The authority shall not receive any direct state general fund appropriation.

(2)
Initial funding for the Kentucky employers' mutual insurance authority as created in 1994 shall be determined by the Governor and the secretary of the Finance and Administration Cabinet. Funding methods may include, but not be limited to, a loan from an existing state agency or agencies to the authority. The maximum amount borrowed from all state agencies shall not exceed seven million dollars ($7,000,000), to be repaid over a period not to exceed ten (10) years from the original loan date. The Governor shall have the authority to provide or secure additional funding necessary to maintain, for the first thirty-six (36) months of its operation, the surplus the Governor deems proper. The additional funding may come from any funds which may be expended directly by the Governor or from nonstate-agency sources and, regardless of source, shall be a loan to the authority. The rate of interest to be applied to the loan shall be one percent (1%) higher than the average for the long-term investment folder of the lending agency on the anniversary date of the original loan. The interest rate shall be adjusted annually on the anniversary date of the original loan. To minimize cash requirements and interest obligations, the loan shall be executed as a line of credit against the lending agency, so that only those funds actually required for initial start-up operations, including the establishment of a surplus and reinsurance expenses, are drawn down on an "as needed" basis.

(3)
Initial funding for the Kentucky Physicians' Mutual Insurance Company may include a loan from the reserves of the Kentucky Employers' Mutual Insurance Company in an amount and according to the terms established by the board. The board may authorize other means of initial funding under authority provided the board in KRS 842.801 to 842.843, including an annual or one-time surcharge levied on physicians insured by the company in the amount and according to the terms established by the board.
(4)
Any executive branch agency of the Commonwealth and any public corporation created by the Commonwealth, any statute to the contrary notwithstanding, may lend money to the authority subject to the terms and conditions of this section, and any loan made pursuant to this section shall not be construed as a breach or violation of fiduciary duties contained in KRS Chapter 386.

(5)[(4)]
Funds collected by the authority shall not:

(a)
Be loaned to the Commonwealth or any instrumentality or agency thereof;

(b)
Be subject to transfer to the Commonwealth or any agency or instrumentality thereof, except for repayment of the loan authorized in subsections (2),[ and] (3), and (4) of this section; or

(c)
Be expended for any other purposes than as authorized by KRS 342.801 to 342.843 and KRS 304.13-340.

Section 12.   KRS 342.833 is amended to read as follows:

(1)
The manager shall formulate, implement, and monitor a workplace safety program for all policyholders of the Kentucky Employers' Mutual Insurance Company.

(2)
The manager shall develop a written workplace accident and injury reduction plan that promotes safe working conditions and which is based upon clearly stated goals and objectives. The manager or employees of the authority shall have reasonable access to the premises of any Kentucky Employers' Mutual Insurance Company policyholder or applicant during regular working hours.

(3)
The manager or board shall refuse to insure or shall terminate the insurance of any Kentucky Employers' Mutual Insurance Company policyholder who refuses to permit on-site examinations or who disregards or fails to comply with workplace safety goals and objectives required by the authority as conditions for obtaining and maintaining coverage.

Section 13.   KRS 342.839 is amended to read as follows:

(1)
Notwithstanding any provision of KRS Chapter 304 to the contrary, the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] shall be exempt from participation, and shall not join, contribute financially to, nor be entitled to the protection of, any plan, pool, association, guarantee, or insolvency fund authorized or required by KRS Chapter 304.

(2)
Except as provided in subsection (1) of this section, the Kentucky Employers' Mutual Insurance Company[authority] shall be subject to the same assessments applicable to workers' compensation premiums as domestic mutual insurance companies licensed to do business in the Commonwealth and governed by the provisions of Subtitle 24 of KRS Chapter 304.

(3)
Notwithstanding the provisions of Subtitle 24 of KRS Chapter 304 or any other provisions of the Kentucky Revised Statutes to the contrary, the minimum number of directors and procedures required for incorporating a mutual insurance company, requirements relating to the name of a mutual insurance company, and any licensing requirements applicable to mutual insurance companies shall not apply to the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority].

(4)
The Kentucky Employers' Mutual Insurance Company[authority] shall be considered an insurer for purposes of KRS 342.122 and other provisions of this chapter.

(5)
Notwithstanding any provision of KRS Chapter 304 to the contrary the Kentucky Employers' Mutual Insurance Company and the Kentucky Physicians' Mutual Insurance Company[authority] shall not be subject to the provisions of Subtitle 33 or other provisions of KRS Chapter 304 that relate to the liquidation, rehabilitation, dissolution, or sale of any insurance company.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

As used in Sections 14 to 22 of this Act, unless the context requires otherwise:

(1)
"Commissioner" means the commissioner of the Department of Insurance;

(2)
"Malpractice" means a tort or breach of contract based on physician services that were provided, or that should have been provided, by a physician to a patient;

(3)
"Patient" means an individual who receives or should have received health care from a physician, under a contract, express or implied, and includes a person having a claim of any kind, whether derivative or otherwise, as a result of alleged malpractice on the part of a physician. Derivative claims include the claim of a parent or parents, guardian, trustee, child, relative, attorney, or any other representative of the patient including claims for loss of services, loss of consortium, expenses, and other similar claims; and

(4)
"Physician" means a person who holds a valid and effective license as a physician issued by the State Board of Medical Licensure under KRS Chapter 311.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Sections 14 to 22 of this Act provide for establishment of medical review panels to review proposed malpractice complaints against physicians.

(2)
Not earlier than twenty (20) days after the filing of a proposed complaint, either party may request the formation of a medical review panel by serving a request by registered or certified mail upon all parties and the commissioner.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
A medical review panel consists of one (1) attorney and three (3) physicians.

(b)
The attorney member of the medical review panel shall act as chair of the panel and in an advisory capacity, but may not vote.

(c)
The chair shall expedite the selection of the other panel members, convene the panel, and expedite the panel's review of the proposed complaint. The chair may establish a reasonable schedule for submission of evidence to the medical review panel but must allow sufficient time for the parties to make full and adequate presentation of related facts and authorities.

(2)
A medical review panel shall be selected in the following manner:

(a)
Within fifteen (15) days after the filing of a request for formation of a medical review panel under Section 15 of this Act, the parties shall select a panel chair by agreement. If no agreement on a panel chair can be reached, either party may request the clerk of the Circuit Court to draw at random a list of five (5) names of attorneys who:
1.
Are qualified to practice;
2.
Are presently on the rolls of the Circuit Court; and
3.
Maintain offices in the county of venue designated in the proposed complaint or in a contiguous county.
(b)
Before selecting the random list, the clerk shall collect a twenty-five dollar ($25) medical review panel selection fee from the party making the request for the formation of the random list.
(c)
The clerk shall notify the parties, and the parties shall then strike names alternately with the plaintiff striking first until one (1) name remains. The remaining attorney shall be the chair of the panel.
(d)
After the striking, the plaintiff shall notify the chair and all other parties of the name of the chair. 
(e)
If a party does not strike a name within five (5) days after receiving notice from the clerk:
1.
The opposing party shall, in writing, request the clerk to strike for the party; and
2.
The clerk shall strike for that party.
(f)
When one (1) name remains, the clerk shall within five (5) days notify the chair and all other parties of the name of the chair.
(g)
Within fifteen (15) days after being notified by the clerk of being selected as chair, the chair shall:
1.
Send a written acknowledgment of appointment to the clerk; or
2.
Show good cause for relief from serving as provided in subsection (2) of Section 17 of this Act.

(3)
All physicians in Kentucky, whether in the teaching profession or otherwise, who hold a license to practice in their profession shall be available for selection as members of the medical review panel.

(4)
Each party to the action has the right to select one (1) physician, and upon selection, the two (2) physicians thus selected shall select the third panelist.

(5)
If there are multiple plaintiffs or defendants, only one (1) physician shall be selected per side. The plaintiff, whether single or multiple, has the right to select one (1) physician and the defendant, whether single or multiple, has the right to select one (1) physician.

(6)
If the individual defendant is a physician who specializes in a limited area, two (2) of the panelists selected must be physicians who specialize in the same area as the defendant.

(7)
Within fifteen (15) days after the chair is selected, both parties shall select a physician member and the parties shall notify the other party and the chair of their selection. If a party fails to make a selection within the time provided, the chair shall make the selection and notify both parties. Within fifteen (15) days after their selection, the members shall select the third member within the time provided and notify the chair and the parties. If the physician members fail to make a selection, the chair shall make the selection and notify both parties.

(8)
Within ten (10) days after the selection of a panel member, written challenge without cause may be made to the panel member. Upon challenge or excuse, the party whose appointee was challenged or dismissed shall select another panelist. If the challenged or dismissed panel member was selected by the other two (2) panel members, the panel members shall make a new selection. If two (2) such challenges are made and submitted, the chair shall within ten (10) days appoint a panel consisting of three (3) qualified panelists and each side shall, within ten (10) days after the appointment, strike one (1) panelist. The party whose appointment was challenged shall strike last, and the remaining member shall serve.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
When a medical review panel is formed, the chair shall within five (5) days notify the commissioner and the parties by registered or certified mail of the following:

(a)
The names and addresses of the panel members; and
(b)
The date on which the last member was selected.

(2)
(a)
A member of a medical review panel who is selected under Sections 14 to 22 of this Act shall serve unless:
1.
The parties by agreement excuse the panelist; or
2.
The panelist is excused as provided in this section for good cause shown.
(b)
To show good cause for relief from serving, the attorney selected as chair of a medical review panel must serve an affidavit upon the clerk of the circuit court. The affidavit must set out the facts showing that service would constitute an unreasonable burden or undue hardship. The clerk may excuse the attorney from serving. The attorney shall notify all parties, who shall then select a new chair as provided in subsection (2) of Section 16 of this Act.
(c)
To show good cause for relief from serving, a physician member of a medical review panel must serve an affidavit upon the panel chair. The affidavit must set out the facts showing that service would constitute an unreasonable burden or undue hardship. The chair may excuse the member from serving and notify all parties.

(3)
A party, attorney, or panelist who fails to act as required by Sections 14 to 22 of this Act without good cause shown is subject to mandate or appropriate sanctions upon application to the court designated in the proposed complaint as having jurisdiction.

(4)
(a)
The commissioner may remove the chair of the panel if the commissioner determines that the chair is not fulfilling the duties imposed upon the chair by Sections 14 to 22 of this Act.

(b)
If the chair is removed under this section, a new chair shall be selected under Sections 14 to 22 of this Act.

(5)
(a)
The chair may remove a member of the panel if the chair determines that the member is not fulfilling the duties imposed upon the panel members by Sections 14 to 22 of this Act.

(b)
If a member is removed under this section, a new member shall be selected under Sections 14 to 22 of this Act.
SECTION 18.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The evidence in written form to be considered by the medical review panel shall be promptly submitted by the respective parties.

(2)
The evidence may consist of medical charts, x-rays, lab tests, excerpts of treatises, depositions of witnesses including parties, and any other form of evidence allowable by the medical review panel.

(3)
Depositions of parties and witnesses may be taken before the convening of the panel.

(4)
The chair shall ensure that before the panel gives its expert opinion under Section 20 of this Act, each panel member has the opportunity to review every item of evidence submitted by the parties.

(5)
Before considering any evidence or deliberating with other panel members, each member of the medical review panel shall take an oath in writing on a form provided by the panel chair, which must read as follows: "I (swear) (affirm) under penalties of perjury that I will well and truly consider the evidence submitted by the parties; that I will render my opinion without bias, based upon the evidence submitted by the parties, and that I have not and will not communicate with any party or representative of a party before rendering my opinion, except as authorized by law."

SECTION 19.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Neither a party, a party's agent, a party's attorney, nor a party's insurance carrier may communicate with any member of the panel, except as authorized by law, before the giving of the panel's expert opinion under Section 20 of this Act.

(2)
The chair of the panel shall advise the panel relative to any legal question involved in the review proceeding and shall prepare the opinion of the panel as provided in Section 20 of this Act.

(3)
(a)
Either party, after submission of all evidence and upon ten (10) days notice to the other side, has the right to convene the panel at a time and place agreeable to the members of the panel. Either party may question the panel concerning any matters relevant to issues to be decided by the panel before the issuance of the panel's report.

(b)
The chair of the panel shall preside at all meetings. Meetings shall be informal.
(4)
(a)
The panel has the right and duty to request all necessary information;

(b)
The panel may consult with medical authorities;
(c)
The panel may examine reports of other health care providers necessary to fully inform the panel regarding the issue to be decided; and
(d)
Both parties shall have full access to any material submitted to the panel.

(5)
A panelist has absolute immunity from civil liability for all communications, findings, opinions, and conclusions made in the course and scope of duties prescribed by Sections 14 to 22 of this Act.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The panel has the sole duty to express the panel's expert opinion as to whether or not the evidence supports the conclusion that the defendant or defendants acted or failed to act within the appropriate standards of care as charged in the complaint.
(2)
After reviewing all evidence and after any examination of the panel by counsel representing either party, the panel shall, within thirty (30) days, give one (1) or more of the following expert opinions, which must be in writing and signed by the panelists:
(a)
The evidence supports the conclusion that the defendant or defendants failed to comply with the appropriate standard of care as charged in the complaint.
(b)
The evidence does not support the conclusion that the defendant or defendants failed to meet the applicable standard of care as charged in the complaint.
(c)
There is a material issue of fact, not requiring expert opinion, bearing on liability for consideration by the court or jury.
(d)
The conduct complained of was or was not a factor of the resultant damages. If so, whether the plaintiff suffered:
1.
Any disability and the extent and duration of the disability; and
2.
Any permanent impairment and the percentage of the impairment.

(3)
A report of the expert opinion reached by the medical review panel is admissible as evidence in any action subsequently brought by the claimant in a court of law. However, the expert opinion is not conclusive, and either party, at the party's cost, has the right to call any member of the medical review panel as a witness. If called, a witness shall appear and testify.

(4)
The chair shall submit a copy of the panel's report to:

(a)
The commissioner; and
(b)
All parties and attorneys;

by registered or certified mail within five (5) days after the panel gives its opinion.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The panel shall give its expert opinion within one hundred eighty (180) days after the selection of the last member of the initial panel. However, if:

(a)
The chair of the panel is removed under subsection (4) of Section 17 of this Act, another member of the panel is removed under subsection (5) of Section 17 of this Act, or any member of the panel, including the chair, is removed by a court order; and

(b)
A new member is selected to replace the removed member more than ninety (90) days after the last member of the initial panel is selected;


the panel has ninety (90) days after the selection of the new member to give an expert opinion.

(2)
If the panel has not given an opinion within the time allowed under subsection (1) of this section, the panel shall submit a report to the commissioner, stating the reasons for the delay.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Each physician member of the medical review panel is entitled to be paid:
(a)
Up to three hundred fifty dollars ($350) for all work performed as a member of the panel, exclusive of time involved if called as a witness to testify in court; and
(b)
Reasonable travel expense.
(2)
The chair of the panel is entitled to be paid:

(a)
At the rate of two hundred fifty dollars ($250) per diem, not to exceed two thousand dollars ($2,000); and
(b)
Reasonable travel expenses.
(3)
The chair shall keep an accurate record of the time and expenses of all the members of the panel. The record shall be submitted to the parties for payment with the panel's report.

(4)
Fees of the panel, including travel expenses and other expenses of the review, shall be paid by the side in whose favor the majority opinion is written. If there is no majority opinion, each side shall pay fifty percent (50%) of the cost.
Section 23.   Sections 1 to 13 of this Act takes effect August 1, 2003.
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