SENATE

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2004 REGULAR SESSION


Amend printed copy of HB 161/SCS

On page 29, after line 3, insert the following:

"SECTION 27.   A NEW SECTION OF KRS CHAPTER 70 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
When a person who is registered as a sex offender who is required to register for his or her lifetime and listed on the Kentucky State Police Web site pursuant to KRS 17.580 moves into a county, the sheriff of that county shall notify, either by mail, or by direct delivery, each residence of persons:

1.
Living within the same block as the sex offender; and
2.
Living within one quarter (1/4) mile of the sex offender in rural areas where streets are not divided into blocks or the use of blocks as a notification tool is impractical.

(b)
The sheriff may choose to notify persons living in any area of the county outside of that specified in subparagraphs 1. and 2. of paragraph (a) of this subsection that a sex offender has moved into the county without any liability for the notification.
(c)
As used in paragraph (a) of this subsection, "block" means both sides of the street between the nearest intersecting streets closest to the street on which the sex offender lives.


The sheriff may choose to notify the public of any registered sex offender who is required to register for a period of ten (10) years who moves into the county but shall not be required to do so.

(2)
In lieu of or in addition to the methods of notification specified in subsection (1) of this section, the sheriff may:

(a)
Utilize a toll-free telephone call-in line where the public can find out the information specified in this section;

(b)
Utilize posters or similar notices posted at selected locations in the area specified in subsection (1) of this section;

(c)
Utilize advertisement in any local newspaper or other publication distributed in the area specified in subsection (1) of this section; or

(d)
Utilize public service announcements on radio or television stations which cover the area specified in subsection (1) of this section.

(3)
To defray the costs of notification the sheriff shall charge the registered sex offender a fee of fifty dollars ($50). When a registered sex offender is released or moves into a county the offender shall present himself or herself at the sheriff's office and pay the fee. The failure of a registered sex offender to comply with the provisions of this subsection within thirty (30) business days of moving into a county shall be a Class A misdemeanor.
(4)
Notification shall also be made to each school and to each youth-serving organization in the county that has notified the sheriff, in writing, that it desires to be notified.

(5)
The information provided shall include:

(a)
The name of the sex offender, plus any known aliases, as found on the Kentucky State Police Web site;

(b)
The address of the sex offender, as found on the Kentucky State Police Web site;

(c)
The sexual offenses for which the sex offender was convicted, as found on the Kentucky State Police Web site; and

(d)
The dates of conviction for each sex offense committed by the sex offender, as found on the Kentucky State Police Web site.

(6)
The information provided shall be limited to that found on the Kentucky State Police Web site and if any item of information is missing from the Kentucky State Police Web site, the sheriff shall not be responsible for its noninclusion in the information provided to the public.

(7)
Each sheriff shall maintain a list of the information required in subsections (1) to (3) of this section and shall make it available to any person upon request, whether the request is in writing, by telephone, or other means of communication, or in person.

(8)
No sheriff, or employee of the sheriff, shall be civilly or criminally liable for any information that is provided to the public that complies with the provisions of this section.

(9)
The Department of Corrections shall notify the Kentucky Sheriff's Association of the release of each registered sex offender thirty (30) days prior to the release date of the sex offender. The Kentucky Sheriff's Association shall immediately notify the sheriff in the county where the offender shall reside. If the release of the sex offender is the result of parole, shock probation, or other event that does not allow for notice to be issued thirty (30) days prior to the release, then the notice shall issue as soon as practicable. The notification shall include the information that will be provided to the Kentucky State Police for use on the Kentucky State Police Web site.

Section 28.   KRS 17.500 is amended to read as follows:

As used in KRS 17.500 to 17.540:

(1)
"Cabinet" means the Justice Cabinet.

(2)
(a)
Except as provided in paragraph (b) of this subsection, "criminal offense against a victim who is a minor" means any of the following offenses if the victim is under the age of eighteen (18) at the time of the commission of the offense:

1.
Kidnapping, as set forth in KRS 509.040, except by a parent;

2.
Unlawful confinement, as set forth in KRS 509.020, except by a parent;

3.
Sex crime;

4.
Promoting a sexual performance of a minor, as set forth in KRS 531.320;

5.
Promoting prostitution, as set forth in KRS 529.030, 529.040, and 529.050, when the defendant advances or profits from the prostitution of a person under the age of eighteen (18);

6.
Use of a minor in a sexual performance, as set forth in KRS 531.310;

7.
Sexual abuse, as set forth in KRS 510.120 and 510.130;

8.
Any attempt to commit any of the offenses described in subparagraphs 1. to 7. of this paragraph; and

9.
Solicitation to commit any of the offenses described in subparagraphs 1. to 7. of this paragraph.

(b)
Conduct which is criminal only because of the age of the victim shall not be considered a criminal offense against a victim who is a minor if the perpetrator was under the age of eighteen (18) at the time of the commission of the offense.

(3)
"Law enforcement agency" means any lawfully organized investigative agency, police unit, or police force of federal, state, county, city, metropolitan government, or a combination of these, responsible for the detection of crime and the enforcement of the general criminal federal or state laws.

(4)
"Registrant" means:

(a)
Any person eighteen (18) years of age or older at the time of the offense or any youthful offender, as defined in KRS 600.020, who has committed:

1.
A sex crime; or

2.
A criminal offense against a victim who is a minor; or

(b)
Any person required to register under KRS 17.510(6) or (7); or

(c)
Any sexually violent predator.

(5)
"Registrant information" means the name, Social Security number, age, race, sex, date of birth, height, weight, hair and eye color, fingerprints, a photograph, aliases used, residence, a brief description of the crime or crimes committed, and other information the cabinet determines, by administrative regulation, may be useful in the identification of registrants.

(6)
"Sex crime" means:

(a)
A felony offense defined in:

1.
KRS Chapter 510;[,]

2.
KRS 530.020;[,]

3.
KRS 530.064, if the offender knowingly induces, assists, or causes a minor to engage in illegal sexual activity;

4.
KRS 531.310;[,] or

5.
KRS 531.320;

(b)
A felony attempt to commit a felony offense specified in paragraph (a) of this subsection; or

(c)
A federal felony offense, a felony offense subject to a court-martial of the United States Armed Forces, or a felony offense from another state or a territory where the felony offense is similar to a felony offense specified in paragraph (a) of this subsection.

(7)
"Sexually violent predator" means any person who has been subjected to involuntary civil commitment as a sexually violent predator, or a similar designation, under a state, territory, or federal statutory scheme.

(8)
The provisions of subsection (6)(a)3. of this section shall be retroactive and shall apply to persons convicted before, on, or after the effective date of this section. Any person no longer covered by the provisions of subsection (6)(a) of this section after the effective date of this Act shall not have to register as a sex offender unless he or she is required to register as a sex offender pursuant to another provision of law. A person who is registered as a sex offender who believes that he or she is no longer required to register as a sex offender pursuant to the provisions of this section shall apply to the deputy commissioner of Local Facilities and Community Services of the Department of Corrections for a document indicating that the person is no longer required to register as a sex offender. Following a record check and any other verification of identity as is necessary, the deputy commissioner of Local Facilities and Community Services of the Department of Corrections shall notify the applicant in writing as to whether or not the applicant is no longer required to register as a sex offender. The Department of Corrections shall promulgate administrative regulations relating to the application process and a process for appealing a determination that the applicant is still required to register as a sex offender.
Section 29.   KRS 17.576 is amended to read as follows:

Communications made in the course of comprehensive sex offender presentence evaluations or treatment to the approved provider and any employee of the approved provider who is assigned to assist in the assessments shall be privileged from disclosure in any civil or criminal proceeding, other than to determine sentence, unless the offender consents in writing to the disclosure or the communication is related to an ongoing criminal investigation. The sex[sexual] offender shall be informed in writing of the limits of the privilege created in this section.

Section 30.   KRS 197.400 is amended to read as follows:

The department shall operate a specialized treatment program for sex[sexual] offenders, hereinafter referred to as the "program."

Section 31.   KRS 197.410 is amended to read as follows:

(1)
A person is considered to be a "sex[sexual] offender" as used in this chapter when he or she has been adjudicated guilty of a sex crime, as defined in KRS 17.500, or any similar offense in another jurisdiction.

(2)
A sex[sexual] offender becomes an "eligible sex[sexual] offender" when the sentencing court or department officials, or both, determine that the offender:

(a)
Has demonstrated evidence of a mental, emotional, or behavioral disorder, but not active psychosis or mental retardation; and

(b)
Is likely to benefit from the program.

(3)
"Department" is the Department of Corrections.

Section 32.   KRS 197.420 is amended to read as follows:

(1)
The department shall have the sole authority and responsibility for establishing by regulation the design of the specialized program created in KRS 197.400 to 197.440.

(2)
The program shall include diagnostic and treatment services in both inpatient and outpatient environments:

(a)
"Diagnostic services" shall include social and family histories, medical history, educational development, interpersonal development, criminal history, psychological screening, and pre-release evaluation;

(b)
"Treatment services" shall include individualized treatment plans to include individual, group, marital, and family counseling; psychoeducational courses to include sex education and victim personalization; and social skills development to include assertiveness training, stress management, and aggression management; and

(c)
The department shall have the authority and responsibility for establishing other educational and work programs necessary to complement treatment program objectives.

(3)
The department may transfer sex[sexual] offenders sentenced to its custody to the program and shall adopt administrative regulations concerning the transfer of sex[sexual] offenders.

(4)
All sex[sexual] offenders participating in the program may be housed separately from all other incarcerated inmates but shall be housed in accordance with the department's standard classification system.

(5)
The treatment staff of the program shall minimally[minimumly] consist of the following staff:

(a)
A program director who has at least a master's degree in a recognized mental health field and six (6) years' clinical experience or a doctoral degree in a recognized mental health field and four (4) years' clinical experience. The director shall decide program policies and supervise all staff;

(b)
A clinical psychologist or a master's degree level psychologist for each two hundred (200) participants. At least one (1) clinical psychologist shall be a member of the staff at all times; and

(c)
A counselor for each fifty (50) participants.

(6)
The department shall establish a system of data collection and program evaluation so as to allow study of participating sex[sexual] offenders and their offenses and to measure the impact of the program on recidivism.

Section 33.   KRS 197.440 is amended to read as follows:

Communications made in the application for or in the course of a sex[sexual] offender's diagnosis and treatment in the program between a sex[sexual] offender or member of the offender's family and any employee of the department who is assigned to work in the program, or approved provider, as defined in KRS 17.550, shall be privileged from disclosure in any civil or criminal proceeding, other than proceedings to determine the sentence, unless the offender consents in writing to the disclosure or the communication is related to an ongoing criminal investigation. The privilege created by this section shall not extend to disclosures made for the purpose of determining whether the offender should continue to participate in the program. The offender shall be informed in writing of the limits of the privilege created in this section.

Section 34.   KRS 439.340 is amended to read as follows:

(1)
The board may release on parole persons confined in any adult state penal or correctional institution of Kentucky or sentenced felons incarcerated in county jails eligible for parole. All paroles shall issue upon order of the board duly adopted. As soon as practicable after his admission to an adult state penal or correctional institution or county jail if he is a sentenced felon, and at such intervals thereafter as it may determine, the Department of Corrections shall obtain all pertinent information regarding each prisoner, except those not eligible for parole. The information shall include his criminal record, his conduct, employment, and attitude in prison, and the reports of physical and mental examinations that have been made. The Department of Corrections shall furnish the circumstances of his offense and his previous social history to the institution and the board. The Department of Corrections shall prepare a report on any information it obtains. It shall be the duty of the Department of Corrections to supplement this report with any material the board may request and submit the report to the board.

(2)
Before granting the parole of any prisoner, the board shall consider the pertinent information regarding the prisoner and shall have him appear before it for interview and hearing. The board in its discretion may hold interviews and hearings for prisoners convicted of Class D felonies. The board in its discretion may request the parole board of another state confining prisoners pursuant to KRS 196.610 to interview eligible prisoners and make a parole recommendation to the board. A parole shall be ordered only for the best interest of society and not as an award of clemency, and it shall not be considered a reduction of sentence or pardon. A prisoner shall be placed on parole only when arrangements have been made for his proper employment or for his maintenance and care, and when the board believes he is able and willing to fulfill the obligations of a law abiding citizen. Notwithstanding any statute to the contrary, including KRS 440.330, when a prisoner is otherwise eligible for parole and the board has recommended parole for that prisoner for the reasons set forth in subsection (2) of this section, the board may grant parole to any prisoner wanted as a fugitive by any other jurisdiction, and the prisoner shall be released to the detainer from that jurisdiction. Such parole shall not constitute a relinquishment of jurisdiction over the prisoner, and the board in all cases expressly reserves the right to return the prisoner to confinement in a correctional institution of the Commonwealth if the prisoner violates the terms of his or her parole.

(3)
The board shall adopt administrative regulations with respect to the eligibility of prisoners for parole, the conduct of parole and parole revocation hearings, or conditions to be imposed upon parolees. Regulations governing the eligibility of prisoners for parole shall be in accordance with professionally accepted ideas of correction and reform and may utilize in part objective, performance-based criteria; however, nothing herein contained shall preclude the board from utilizing its present regulations in conjunction with other factors involved that would relate to the inmate's needs and the safety of the public.

(4)
The board shall insure that sentenced felons confined in county jails are considered for parole within thirty (30) days of their parole eligibility date and the Department of Corrections shall provide the necessary assistance and information to the board in order for it to conduct timely parole reviews.

(5)
In addition to or in conjunction with each hearing conducted under subsection (2) of this section for any prisoner convicted of a Class A, B, or C felony and prior to the granting of a parole to any such prisoner, the parole board shall conduct a hearing of which the following persons shall receive not less than forty-five (45) nor more than ninety (90) days' notice: the Commonwealth's attorney who shall notify the sheriff of every county and the chief of police of every city and county in which the prisoner committed any Class A, B, or C felony for which he is imprisoned, and all identified victims of the crimes or the next of kin of any victim who is deceased. Notice to the Commonwealth's attorney shall be by mail to his business office. Notices received by chiefs of police and sheriffs shall be posted in a conspicuous location where police employed by the department may see it. Notices shall be posted in a manner and at a time that will allow officers to make comment thereon to the Parole Board. Notice to victims or their next of kin shall be made, for prisoners incarcerated prior to July 15, 1986, by mail to the Commonwealth's attorney who shall forward the notice promptly to the victims or their next of kin at their last known address. For prisoners incarcerated on or after July 15, 1986, notice to the victims or their next of kin shall be by mail from the Parole Board to their last known address as provided by the Commonwealth's attorney to the Parole Board at the time of incarceration of the prisoner. Notice to the victim or the next of kin of subsequent considerations for parole after the initial consideration shall not be sent if the victim or the next of kin gives notice to the board that he or she no longer wants to receive such notices. The notice shall include the time, date, and place of the hearing provided for in this subsection, and the name and address of a person to write if the recipient of the notice desires to attend the hearing or to submit written comments.

(6)
Persons receiving notice as provided for in subsection (5) of this section may submit comments, in person or in writing, to the board upon all issues relating to the parole of the prisoner. The board shall read and consider all comments prior to making its parole decision, if they are received by the board not less than seven (7) days before the date for the hearing. The board shall retain all comments in the prisoner's permanent Parole Board file, and shall consider them in conjunction with any subsequent parole decisions affecting the prisoner. In addition to officers listed in subsection (5) of this section, the crime victims or the next of kin of any victim who is deceased or who is disabled and cannot attend the hearing or the parent or legal guardian of any victim who is a minor may attend the hearing provided for in subsection (5) of this section and present oral and written comments upon all issues relating to the parole of the prisoner, if they have advised the board, in writing received by the board not less than seven (7) days prior to the date set for the hearing, of their intention to attend the hearing. The board shall receive and consider all comments, shall make a record of them which it shall retain in the prisoner's permanent Parole Board file, and shall consider them in conjunction with any subsequent parole decision affecting the prisoner. Persons appearing before the Parole Board pursuant to this subsection may elect to make their presentations outside of the presence of the prisoner.

(7)
Victims of Class D felonies may submit comments in person or in writing to the board upon all issues relating to the parole of a prisoner.

(8)
Any hearing provided for in subsections (5), (6), and (7) of this section shall be open to the public unless the persons having a right to appear before the board as specified in those subsections request closure of hearing for reasons of personal safety, in which event the hearing shall be closed. The time, date, and location of closed hearings shall not be disclosed to the public.

(9)
Except as specifically set forth in this section, nothing in this section shall be deemed to expand or abridge any existing rights of persons to contact and communicate with the Parole Board or any of its members, agents, or employees.

(10)
The unintentional failure by the Parole Board, sheriff, chief of police, or any of its members, agents, or employees or by a Commonwealth's attorney or any of his agents or employees to comply with any of the provisions of subsections (5), (6), and (8) of this section shall not affect the validity of any parole decision or give rise to any right or cause of action by the crime victim, the prisoner, or any other person.

(11)
No eligible sex[sexual] offender within the meaning of KRS 197.400 to 197.440 shall be granted parole unless he has successfully completed the Sex[Sexual] Offender Treatment Program.

(12)
Any prisoner who is granted parole after completion of the Sex[Sexual] Offender Treatment Program shall be required, as a condition of his parole, to participate in regular treatment in a mental health program approved or operated by the Department of Corrections.

(13)
When an order for parole is issued, it shall recite the conditions thereof.

Section 35.   KRS 454.415 is amended to read as follows:

(1)[(a)]
No action shall be brought by or on behalf of an inmate, with respect to a prison disciplinary proceeding or challenges to a sentence calculation or challenges to custody credit or to prison conditions, until administrative remedies as set forth in Department of Corrections policies and procedures are exhausted.

(2)[(b)]
Administrative remedies shall be exhausted even if the remedy the inmate seeks is unavailable.

(3)[(c)]
The inmate shall attach to any complaint filed documents verifying that administrative remedies have been exhausted.

[(2)
In any civil action brought by an inmate, the court may continue the action for a period of time not to exceed one hundred and eighty (180) days in order to require the inmate to exhaust any plain, speedy, and effective administrative remedies available, if the court believes that such a requirement would be appropriate and in the interests of justice.]
Section 36.   KRS 532.045 is amended to read as follows:

(1)
As used in this section:

(a)
"Position of authority" means, but is not limited to, the position occupied by a biological parent, adoptive parent, stepparent, foster parent, relative, household member, adult youth leader, recreational staff, or volunteer who is an adult, adult athletic manager, adult coach, teacher, classified school employee, certified school employee, counselor, staff, or volunteer for either a residential treatment facility, a holding facility as defined in KRS 600.020, or a detention facility as defined in KRS 520.010(4), staff or volunteer with a youth services organization, religious leader, health care provider, or employer;

(b)
"Position of special trust" means a position occupied by a person in a position of authority who by reason of that position is able to exercise undue influence over the minor; and

(c)
"Substantial sexual conduct" means penetration of the vagina or rectum by the penis of the offender or the victim, by any foreign object; oral copulation; or masturbation of either the minor or the offender.

(2)
Notwithstanding other provisions of applicable law, probation shall not be granted to, nor shall the execution or imposition of sentence be suspended for, nor shall a finding bringing the defendant within the provision of this section be stricken for a person convicted of violating KRS 510.050, 510.080, 529.030 to 529.050, 529.070, 530.020, 531.310, 531.320, 531.370, or criminal attempt to commit any of these offenses under KRS 506.010, and, who meets one (1) or more of the following criteria:

(a)
A person who commits any of the offenses enumerated in this subsection against a minor by the use of force, violence, duress, menace, or threat of bodily harm;

(b)
A person who, in committing any of the offenses enumerated in this subsection, caused bodily injury to the minor;

(c)
A person convicted of any of the offenses enumerated in this subsection and who was a stranger to the minor or made friends with the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection, unless the defendant honestly and reasonably believed the minor was eighteen (18) years old or older;

(d)
A person who used a dangerous instrument or deadly weapon against a minor during the commission of any of the offenses enumerated in this subsection;

(e)
A person convicted of any of the offenses enumerated in this subsection and who has had a prior conviction of assaulting a minor, with intent to commit an act constituting any of the offenses enumerated in this subsection;

(f)
A person convicted of kidnapping a minor in violation of the Kentucky Penal Code and who kidnapped the minor for the purpose of committing an act constituting any of the offenses enumerated in this subsection;

(g)
A person who is convicted of committing any of the offenses enumerated in this subsection on more than one (1) minor at the same time or in the same course of conduct;

(h)
A person who in committing any of the offenses enumerated in this subsection has substantial sexual conduct with a minor under the age of fourteen (14) years; or

(i)
A person who occupies a position of special trust and commits an act of substantial sexual conduct.


Nothing in this section shall be construed to prohibit the additional period of three (3) years' conditional discharge required by KRS 532.043.

(3)
If a person is not otherwise prohibited from obtaining probation or conditional discharge under subsection (2), the court may impose on the person a period of probation or conditional discharge. Probation or conditional discharge shall not be granted until the court is in receipt of the comprehensive sex offender presentence evaluation of the offender performed by an approved provider, as defined in KRS 17.550 or the Department of Corrections. The court shall use the comprehensive sex offender presentence evaluation in determining the appropriateness of probation or conditional discharge.

(4)
If the court grants probation or conditional discharge, the offender shall be required, as a condition of probation or conditional discharge, to successfully complete a community-based sex[sexual] offender treatment program operated or approved by the Department of Corrections or the Sex Offender Risk Assessment Advisory Board.

(5)
The offender shall pay for any evaluation or treatment required pursuant to this section up to the offender's ability to pay but not more than the actual cost of the comprehensive sex offender presentence evaluation or treatment.

(6)
Failure to successfully complete the sex[sexual] offender treatment program constitutes grounds for the revocation of probation or conditional discharge.

(7)
The comprehensive sex offender presentence evaluation and all communications relative to the comprehensive sex offender presentence evaluation and treatment of a sex[sexual] offender shall fall under the provisions of KRS 197.440. The comprehensive sex offender presentence evaluation shall be filed under seal and shall not be made a part of the court record subject to review in appellate proceedings and shall not be made available to the public.

(8)
Before imposing sentence, the court shall advise the defendant or his counsel of the contents and conclusions of any comprehensive sex offender presentence evaluation performed pursuant to this section and afford a fair opportunity and a reasonable period of time, if the defendant so requests, to controvert them. The court shall provide the defendant's counsel and the Commonwealth's attorney a copy of the comprehensive sex offender presentence evaluation. It shall not be necessary to disclose the sources of confidential information.

(9)
To the extent that this section conflicts with KRS 533.010, this section shall take precedence."; and

On page 29, line 4, delete "27" and insert in lieu thereof "37"; and

On page 29, line 14, delete "28" and insert in lieu thereof "38".
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