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AN ACT relating to offenses against public health and safety.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 438.330 is amended to read as follows:

(1)
The Department of Alcoholic Beverage Control and the Department of Agriculture shall carry out annually-conducted random, unannounced inspections of retail establishments where tobacco products are sold or distributed for the purpose of enforcing the provisions of KRS 438.305 to 438.340. The inspections shall be conducted to the extent necessary to assure that the Commonwealth remains in compliance with Public Law 102-321 and applicable federal regulations. The departments shall also ensure that targeted inspections are conducted at those retail establishments where, and at those times when, persons under the age of eighteen (18) years are most likely to purchase tobacco products. Persons under the age of eighteen (18) years may be used to test compliance with the provisions of KRS 438.305 to 438.340 only if the testing is conducted under the direct supervision of the Department of Alcoholic Beverage Control, sheriff, or chief of police, or their employees, and written parental consent has been obtained. The Department of Alcoholic Beverage Control shall provide[prepare] annually to the Cabinet for Health Services any information necessary for the preparation of[, for submission by the Governor to the Secretary of the United States Department of Health and Human Services,] the report that the Governor is required to submit to the Secretary of the United States Department of Health and Human Services by Section 1926 of Subpart 1 of Part B of Title XIX of the Federal Public Health Service Act.

(2)
The Department of Alcoholic Beverage Control shall develop and implement the survey sampling methodologies to carry out the inspections as described in this section.

Section 2.   KRS 438.337 is amended to read as follows:

(1)
Except for violations of the provisions of KRS 438.311, 438.313, and 438.315 by a juvenile, which shall be under the jurisdiction of the juvenile session of the District Court, the Department of Alcoholic Beverage Control shall carry out the enforcement provisions of KRS 438.305 to 438.340.

(2)
The Department of Alcoholic Beverage Control shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Finance and Administration[Revenue] Cabinet from the state excise tax on the sale of cigarettes as imposed by KRS 138.140 to be deposited in[ a trust and agency account created in] the State Treasury, and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of enforcement of KRS 438.305 to 438.340.

(3)
The Department of Alcoholic Beverage Control shall be responsible for maintaining statistics for compilation of required reports to be submitted to the United States Department of Health and Human Services.

(4)
The Department of Alcoholic Beverage Control shall devise a plan and time frame for enforcement to determine by random inspection if the percentage of retailers or distributors making illegal sales to minors does or does not exceed federal guidelines preventing tobacco sales to minors.

(5)
Physical evidence seized in the course of administrative violations of KRS 438.305 to 438.340 shall be maintained by the Department of Alcoholic Beverage Control in a secured evidentiary storage facility.

(6)
Following a hearing at which the defendant is found guilty or at which the defendant fails to appear, seized property may be ordered forfeited to the department upon order of the department.

(7)
After the time to appeal has lapsed and if no appeal has been filed or the case has been affirmed on appeal, the department may order the forfeited property to be disposed of in the manner provided by and subject to the provisions of Section 4 of this Act.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 438 IS CREATED TO READ AS FOLLOWS:

If a civil fine assessed under KRS Chapter 438 is not been paid, the Department of Alcoholic Beverage Control may institute an action in the county where the individual defendant resides or where the entity is located or has its principle place of business. In any proceeding under this section in which the department is the prevailing party, the court shall award to the department:

(1)
The amount of the fine that has not been paid;

(2)
The costs, including but not limited to a reasonable attorney fee, any deposition fees, witness expenses, and court costs associated with pursuing the action; and

(3)
Interest on the total amount of the judgment from the date of the department's order assessing the fine.

Section 4.   KRS 500.090 is amended to read as follows:

(1)
All property which is subject to forfeiture under Section 2 of this Act and any section of the Kentucky Penal Code shall be disposed of in accordance with this section.

(a)
Property other than firearms which is forfeited under any section of this code may, upon order of the trial court, be destroyed by the sheriff of the county in which the conviction was obtained. Property other than firearms which is forfeited under Section 2 of this Act may be destroyed by the Department of Alcoholic Beverage Control.
(b)
Property other than firearms which is forfeited under Section 2 of this Act or any section of this code may, upon order of the Department of Alcoholic Beverage Control or trial court, be sold at public auction. The expenses of keeping and selling such property and the amount of all valid recorded liens that are established by intervention as being bona fide shall be paid out of the proceeds of the sale. The balance shall be paid to:

1.
The state, if the property was seized by an agency of the state or peace officer thereof;

2.
The county, if the property was seized by the sheriff or an agency or peace officer of the county;

3.
The Department of Fish and Wildlife Resources, if the property was seized by a peace officer of the Department of Fish and Wildlife or was seized by any other officer for violation of KRS Chapter 150;

4.
The city, if the property was seized by the city or by an agency or peace officer thereof and the property was delivered to the city property clerk;

5.
The city (ninety percent (90%) of the proceeds) and the sheriff (ten percent (10%) of the proceeds), if the property was seized by the city or by an agency or peace officer thereof and the property was delivered to the sheriff or the county police; or

6.
The state, if the property was seized by any combination of agencies listed above.

(c)
Subject to the duty to return confiscated firearms and ammunition to innocent owners pursuant to this section, all firearms and ammunition confiscated by a state or local law enforcement agency, all firearms ordered forfeited by a court, and all abandoned firearms and ammunition coming into the custody of a state or local law enforcement agency and not retained for official use shall be transferred to the Kentucky State Police for disposition as provided by KRS 16.220. The transfer shall occur not more than ninety (90) days after the abandonment of the firearm or ammunition to the law enforcement agency or not more than ninety (90) days after its confiscation, unless a court requires the firearm or ammunition for use as evidence, in which case it shall be transferred to the Kentucky State Police not more than ninety (90) days following the order of forfeiture by the court or after the court returns the firearm or ammunition from use as evidence. Prior to the sale of any firearm or ammunition, the law enforcement agency shall make a bona fide attempt to determine if the firearm or ammunition to be sold has been stolen or otherwise unlawfully obtained from an innocent owner and return the firearm and ammunition to its lawful innocent owner, unless that person is ineligible to purchase a firearm under federal law. This subsection relating to auction of firearms and ammunition shall not apply to firearms and ammunition auctioned by the Department of Fish and Wildlife that may be sold to individual purchasers residing in Kentucky who are eligible under federal law to purchase firearms and ammunition of the type auctioned.

(d)
If property which is forfeited under any section of this code is determined by the trial court to be worthless, encumbered with liens in excess of its value, or otherwise a burdensome asset, the court may abandon any interest in such property. Property which is abandoned pursuant to this section shall be returned to the lawful claimant upon payment of expenses for keeping the property.

(e)
Property which is forfeited under any section of this code may, upon order of the trial court, be retained for official use in the following manner. Property which has been seized by an agency of the state may be retained for official state use. Property which has been seized by an agency of county, city, or urban-county government may be retained for official use by the government whose agency seized the property or for official state use. Property seized by any other unit of government may be retained only for official state use. The expenses for keeping and transferring such property shall be paid by the unit of government by which the property is retained.

(2)
Money which has been obtained or conferred in violation of Section 2 of this Act or any section of this code shall, upon conviction, be forfeited for the use of the state. This subsection shall not apply when, during the course of the proceeding in which the conviction is obtained, the person from whom said money was unlawfully acquired is identified.

(3)
Property forfeited under Section 2 of this Act or any section of this code shall be disposed of in accordance with this section only after being advertised pursuant to KRS Chapter 424. This subsection shall not apply to property which is designed and suitable only for criminal use or to money forfeited under subsection (2) of this section.

(4)
The trial court shall remit the forfeiture of property when the lawful claimant:

(a)
Asserts his claim before disposition of the property pursuant to this section;

(b)
Establishes his legal interest in the property; and

(c)
Establishes that the unlawful use of the property was without his knowledge and consent. Subsection (4) shall not apply to a lienholder of record when the trial court elects to dispose of the property pursuant to subsection (1)(b) of this section.

(5)
For purposes of this section, "lawful claimant" means owner or lienholder of record.

(6)
Before property which has had its identity obscured in violation of KRS 514.120 may be sold or retained for official use as provided in this section, the court shall cause a serial or other identifying number to be placed thereon and a record of the number assigned shall be placed in the court order authorizing the sale or retention of the property. This number shall be assigned, whenever applicable, in consultation with the Kentucky State Police and any other state or federal regulatory agency. The purchaser of the property shall be given a document stating that the property had been forfeited pursuant to law and that a number, shown on the document, has been assigned which shall be deemed as compliance of the owner with KRS 514.120. When property is returned to an owner pursuant to this section and its identity has been obscured by another person in violation of KRS 514.120, the court shall provide a document to the owner relieving him of liability for its continued possession. This document shall serve as evidence of compliance with KRS 514.120 by the owner or any person to whom he lawfully disposes of the property. This section shall not apply to any person after property has been sold or returned in compliance with this section who violates the provisions of KRS 514.120 with respect to that property.

(7)
Before forfeiture of any property under this section, it shall be the duty of the trial court to determine if a lawful owner or claimant to the property has been identified or is identifiable. If a lawful owner or claimant has been identified or is identifiable, the court shall notify the owner or claimant that the property is being held and specify a reasonable period of time during which the claim may be made or may, in lieu thereof, order the return of the property to the lawful owner or claimant. If the lawful owner or claimant does not assert his claim to the property after notification or if he renounces his claim to the property, the property shall be disposed of as provided in this section. It shall be the duty of all peace officers and other public officers or officials having knowledge of the lawful owner or claimant of property subject to forfeiture to report the same to the trial court before the act of forfeiture occurs.
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