SENATE

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2004 REGULAR SESSION


Amend printed copy of SB 215

On page 1, after the enacting clause, by striking Sections 1 to 10 in their entirety and inserting in lieu thereof:

"SECTION 1.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Whereas, the General Assembly finds and determines that:
(1)
State-of-the-art telecommunications is an essential element to the Commonwealth's initiatives to improve the lives of Kentucky citizens, to create investment, jobs, economic growth, and to support the Kentucky Innovation Act of 2000;

(2)
Streamlined regulation in competitive markets encourages investment in the Commonwealth's telecommunications infrastructure;

(3)
Consumers in the Commonwealth have many choices in telecommunications services because competition between various telecommunications technologies such as traditional telephony, cable television, Internet and wireless technologies have become commonplace;

(4)
Consumers benefit from market-based competition that offers consumers of telecommunications services the most innovative and economical services; and

(5)
Consumer protections against fraud and abuse, for the provision of affordable basic service, and for access to emergency services including enhanced 911 must continue.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

In addition to the definitions in KRS 278.010 and KRS 278.516(2), for Sections 1 to 9 of this Act, the following definitions shall apply:

(1)
"ARMIS" means the Automated Reporting Management Information System of the Federal Communications Commission.

(2)
"Basic local exchange service" means single, stand-alone, voice-grade, residential and single, stand-alone, voice-grade, business local exchange services which provide dial tone, local usage necessary to place unlimited calls within a local exchange area, dual tone multifrequency dialing, and access to the following: emergency services such as 911, all locally available interexchange companies, directory assistance, operator services, relay services, and an alphabetical directory listing. With respect to local exchange carriers, basic local exchange service also shall include any extended area service routes and extended calling service but only those in existence or ordered by the commission on or before the effective date of this Act.

(3)
"Broadband service" means any service that is used to deliver video or to provide access to the Internet and that consists of the offering of the capability to transmit information at a rate that is generally not less than two hundred (200) kilobits per second in at least one direction; or any service that combines computer processing, information storage, or protocol conversion service to enable users to access Internet content and services. 

(4)
"Competing local exchange carrier" means any company that has filed a tariff pursuant to KRS 278.160 with the commission to provide local exchange telecommunications service in the Commonwealth on or after July 1, 1995.

(5)
"Local exchange carrier" means any company certified by the commission to provide local exchange telecommunications service in the Commonwealth on or before June 30, 1995.

(6)
"Primary rate interface service" means an intrastate primary rate offering supported by the Integrated Services Digital Network interface architecture.

(7)
"Telephone utility" shall have the same meaning as in KRS 278.010(3)(e) and shall include both local exchange carriers and competing local exchange carriers.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The provision of broadband services shall be market-based and not subject to state administrative regulation. Notwithstanding any other provision of law to the contrary, no agency of the state shall impose or implement any requirement upon a broadband service provider with respect to the following:

(a)
The availability of facilities or equipment used to provide broadband services; or

(b)
The rates, terms, or conditions for, or entry into, the provision of broadband service.

(2)
Any state requirement imposed upon broadband service in existence as of July 15, 2004 is hereby voided upon enactment of Sections 1 to 9 of this Act. The provisions of  this section do not limit or modify the duties of a local exchange carrier or an affiliate of a local exchange carrier to provide unbundled access to network elements to the extent required under 47 U.S.C. secs. 251 and 252, and any regulations issued by the Federal Communications Commission at rates determined in accordance with the standards established by the Federal Communications Commission pursuant to 47 C.F.R. Sections 51.503 to 51.513, inclusive, or any successor regulations. Nothing contained in Sections 1 to 9 of this Act shall be construed to preclude the application of access or other lawful rates and charges to broadband providers or broadband services that use or make use of the public switched network. Nothing contained in this section is intended to confer or remove commission jurisdiction with respect to voice over Internet protocol services.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provisions of law to the contrary, a telephone utility may elect at any time to be regulated by the commission by:

(a)
Continuing indefinitely under its existing alternative regulation plan;

(b)
Adopting applicable provisions of any alternative regulation plan previously approved by the commission;

(c)
Adopting a plan consistent with the provisions set forth in Sections 5 of this Act; or 

(d)
Filing a company-specific plan for approval by the commission.
(2)
The commission's review and approval of a company specific plan shall not consider that company's earnings, expenses, or revenues. Any election under paragraphs (a),(b),(c), or (d) of subsection (1) of this section by a telephone utility shall be effective upon the filing of notice with the commission, except in the case of a filing under subsection (1)(d) in which instance the plan shall be effective upon approval by the commission. All elections made under subsection (3) of this section shall remain effective until withdrawn by the telephone utility by the filing of notice with the commission. Notices of election or withdrawal shall remain in effect for not less than one (1) year from the date of their filing with the commission.

(3)
A telephone utility electing to be regulated by the provisions of Section 5 shall mean that the telephone utility shall be regulated by the provisions of Section 5. A telephone utility electing to continue indefinitely under its existing alternative regulation plan or to adopt applicable provisions of any alternative regulation plan previously approved by the commission shall be regulated by the terms of the plan elected, and its rates, charges, earnings, and revenues shall be deemed to be just and reasonable pursuant to and in compliance with KRS 278.030 and 278.260. A telephone utility electing to continue indefinitely under its existing alternative regulation plan or to adopt applicable provisions of any alternative regulation plan previously approved by the commission shall not be subject to action or review by the commission under KRS 278.030 or 278.260 except that the commission shall have jurisdiction with respect to customer complaints as to basic local exchange service in compliance with the provisions of Sections 1 to 9 of this Act, and service complaints, or KRS 278.270. Further, the electing telephone utility shall be exempt from the provisions of KRS 278.190, KRS 278.192, and KRS 278.255 and shall be deemed to be in compliance with KRS 278.230(3) and any regulations requiring the filing of financial reports, schedules, classifications, or other information upon an annual filing of the Federal Communications Commission ARMIS or equivalent report.

(4)
Nothing contained in Sections 1 to 9 of this Act shall operate to impact, in any way, the alternative regulation process for small telephone utilities as set forth in KRS 278.516.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Any telephone utility may elect to be regulated by adopting the price regulation set forth in this section:
(1)
A telephone utility electing to be regulated under this section shall:

(a)
Cap, from the date of its election to be regulated, the rates for basic local exchange service and intrastate primary rate interface service that were in effect on the day prior to the date it filed notice of election and thereafter exercise flexibility with respect to adjustments to basic local exchange service rates as long as the rates remain at or below the rate cap; and

(b)
Establish its ongoing rates for intrastate switched access service at levels not to exceed the higher of its rates for intrastate switched access services that were in effect on the day prior to the date the utility filed its notice of election or the utility's effective interstate rates for switched access services.

(2)
A telephone utility electing to be regulated under this section may:

(a)
Establish its own depreciation rates without commission approval;

(b)
Exercise, at its discretion, flexibility with respect to rates for nonbasic services; and

(c)
Establish exchange-specific or wire center-specific rates for all services, including basic local exchange services, in any of its exchanges or wire centers where a competitor offers basic local exchange service, provided that the exchange-specific or wire center-specific rates do not exceed any applicable rate cap previously imposed on or adopted by the telephone utility.

(3)
The rates, including any exchange-specific or wire center-specific rates, charges earnings, and revenues of a telephone utility electing alternative regulation shall be deemed to be just and reasonable pursuant to and in compliance with KRS 278.030 and 278.260. The electing telephone utility shall not be subject to action or review by the commission under KRS 278.030 or KRS 278.260 except the commission shall have jurisdiction over customer complaints as to basic local exchange service in compliance with the provisions of Sections 1 to 9 of this Act, and service complaints, or KRS 278.270. A telephone utility making an election under this section also shall be exempt from KRS 278.190, 278.192 and 278.255 and shall be deemed to be in compliance with KRS 278.230(3) and any regulations requiring the filing of financial reports, schedules, classification or other information upon an annual filing of the Federal Communications Commission ARMIS or equivalent report.

(4)
Any telephone utility electing alternative regulation under this section may, at its discretion, withdraw from being so regulated and shall notify the commission of its election to return to traditional rate-of-return regulation, adopt applicable provisions of any alternative regulation plan previously adopted by the commission, or file a company-specific alternative regulation plan.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Basic local exchange services, intrastate primary rate interface services, and switched access services of a telephone utility electing to be regulated under Section 4 or Section 5 or by KRS 278.516 shall be governed by the terms of the alternative regulation plan adopted. An election to be regulated by the provisions of Section 4 or 5 of this Act shall not impair an existing agreement between a telephone utility and another utility. The following shall apply to all telephone utilities:
(1)
Telephone utilities shall file with the commission tariffs for basic local exchange services and may file tariffs for other services that are generally available to all subscribers qualifying under the same terms and conditions, and all such tariffs shall be deemed valid and shall be effective upon filing; and
(2)
Notwithstanding the terms of any adopted regulation plan, or any other provision of law to the contrary, telephone utilities may provide services under flexible pricing arrangements pursuant to written or verbal contracts; shall not be required to file with, give notice of, or seek approval of the commission for these contracts regardless of whether a contract is offered to residential or business customers, whether a contract is for one or more individual products or services, promotions, packages of products or services, and whether basic local exchange service is included as part of the contract; and shall be authorized to offer these contracts without the obligation to identify or convert existing customers who subscribe to the same or similar products or services. 
(3)
The provisions of this section shall apply equally to competing local exchange carriers and local exchange carriers, unless otherwise specifically stated in this section, so that if one is exempted from any requirement, then all carriers shall be so exempted.

(4)
Notwithstanding any provision of law to the contrary, tariffs, contracts, and promotions offered pursuant to the provisions of this section shall be deemed just and reasonable pursuant to and in compliance with KRS 278.030 and 278.260 and shall be exempt from and not subject to action or review by the commission under KRS 278.170, 278.180, 278.190 and 278.192.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of law to the contrary, the commission shall have jurisdiction to resolve a customer's service complaint as to intrastate services provided by any telephone utility. Any rule the commission sets for performance of retail service objectives shall be imposed equally and uniformly upon all telephone utilities and shall be limited to the measurements of the following three (3) service objectives:
(a)
Speed of clearance of out-of-service condition;

(b)
Speed of provision of new service; and

(c)
Speed of answering time for a request for repair service.

(2)
Any retail service objective that the commission has imposed or implemented upon any telephone utility, whether local exchange carrier or competing local exchange carrier, shall be deemed superseded by the provisions of this section.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Local exchange carriers shall not target to an individual customer direct outbound marketing within ten (10) days of that customer switching to service from another carrier. This section shall expire in its entirety two (2) years from the effective date of this Act.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

If any of the provisions in Sections 1 to 9 of this Act or the application of those provisions to any person or circumstance is held invalid, the invalidity shall not affect other provisions or their application which can be given effect without the invalid provision or application, and to that end, the provisions are declared to be severable.

Section 10.   KRS 278.512 is amended to read as follows:

(1)
The legislature finds and determines that:

(a)
Competition and innovation have become commonplace in the provision of certain telecommunications services in Kentucky and the United States;

(b)
Flexibility in the regulation of the rates of providers of telecommunications service is essential to the well-being of this state, its economy, and its citizens; and

(c)
The public interest requires that the Public Service Commission be authorized and encouraged to formulate and adopt rules and policies that will permit the commission, in the exercise of its expertise, to regulate and control the provision of telecommunications services to the public in a changing environment, giving due regard to the interests of consumers, the public, the providers of the telecommunications services, and the continued availability of good telecommunications service.

(2)
Notwithstanding any other statute to the contrary, the commission may, on its own motion or upon motion of a telecommunications utility, after notice and opportunity for comment, and hearing if requested, exempt to the extent it deems reasonable, services or products related to telecommunications utilities or persons who provide telecommunications services or products from any or all of the provisions of this chapter, or may adopt alternative requirements for establishing rates and charges for any service by a method other than that which is specified in this chapter, if the commission finds by clear and satisfactory evidence that it is in the public interest. No exemption shall be granted under this statute which preempts, without notice and without hearing, if requested, the existing rights and obligations of a local exchange company to serve a territory under a tariff approved by the Public Service Commission and nothing in this section shall be interpreted to authorize the commission or any other party to grant or seek an exemption with respect to the whole or any subsection of Sections 1 to 9 of this Act or KRS 278.516. Any party which seeks an exemption shall certify to the commission at the time of the filing that he has notified the affected local exchange company by registered mail of the filing of a petition for exemption, and of the right of the local exchange company to request a hearing within thirty (30) days of the notification.

(3)
In determining public interest, the commission shall consider the following:

(a)
The extent to which competing telecommunications services are available from competitive providers in the relevant market;

(b)
The existing ability and willingness of competitive providers to make functionally equivalent or substitute services readily available;

(c)
The number and size of competitive providers of service;

(d)
The overall impact of the proposed regulatory change on the continued availability of existing services at just and reasonable rates;

(e)
The existence of adequate safeguards to assure that rates for services regulated pursuant to this chapter do not subsidize exempted services;

(f)
The impact of the proposed regulatory change upon efforts to promote universal availability of basic telecommunications services at affordable rates and upon the need of telecommunications companies subject to the jurisdiction of the commission to respond to competition;

(g)
Whether the exercise of commission jurisdiction inhibits a regulated utility from competing with unregulated providers of functionally similar telecommunications services or products;

(h)
The overall impact on customers of a proposed change to streamline regulatory treatment of small or nonprofit carriers; and

(i)
Any other factors the commission may determine are in the public interest.

(4)
When the commission exempts a telecommunications product or service from all of the provisions of this chapter, the investment, revenues, and expenses associated with the service or product shall not be considered by the commission in setting rates for the telecommunications company's regulated services. This provision shall only apply to telecommunication products or services which the commission exempts after July 14, 1992. Nothing herein shall prohibit the commission from having access to and from examining the books and records of the exempted product or service in order to determine compliance with the commission's rules respecting allocation of cost when setting rates for the telecommunications company's regulated services.

(5)
The Public Service Commission shall retain jurisdiction over persons and services which are exempted from regulation under this section, or for which alternative regulatory requirements have been established pursuant to this section. The commission, on its own motion, or upon the motion of any person, after notice and hearing, if requested, may vacate or modify any orders granting an exemption or establishing alternative requirements if it determines by clear and satisfactory evidence that the findings upon which the order was based are no longer valid, or that the exemption or modifications are no longer in the public interest.

(6)
In granting or vacating exemptions, the Public Service Commission shall not be discriminatory or preferential but may treat services and utilities differently if reasonable and not detrimental to the public interest.

(7)
The provisions of KRS 367.150(8) and 367.160, concerning the role of the Attorney General, shall apply to all proceedings under this section.".
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