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AN ACT relating to government operations.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 3 of this Act:
(1)
"Fair cost comparison" means the use of all costs, including the costs of quality assurance, performance monitoring, liability insurance, employee retirement and disability benefits, and other overhead costs in determining if privatization will result in a savings. Fair cost comparison shall also include costs associated with reductions in the state workforce which may result from privatization.

(2)
"Governmental function" means a function that is so intimately related to the public interest that it requires performance by a state government agency. 
(a)
The term shall include activities that require:
1.
The exercise of discretion in applying governmental authority; 
2.
The making of value judgments relating to monetary transactions and entitlements; 
3.
The promulgation, interpretation, or enforcement of laws and regulations;
4.
The making of agreements or contracts between state agencies and other public or private entities;
5.
The acquisition and control of public property, real and personal, tangible and intangible; and
6.
The appointment and control of officers or employees of state government.
(b)
The term shall not include:
1.
Functions that involve the gathering of information for or providing advise, opinions, recommendations, or ideas to state agencies; and
2.
Functions that are ministerial in nature, including building security, property management, food service operation, mail service, motor vehicle fleet management, and electrical or mechanical services.

(3)
"Privatization" means the transfer or contracting of a nongovernmental function or activity currently being performed by government employees to a private entity.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 45 IS CREATED TO READ AS FOLLOWS:

(1)
The secretary of the Finance and Administration Cabinet shall promulgate an administrative regulation in accordance with KRS Chapter 13A to establish an annual review of functions performed by the program cabinets which may be considered for privatization.

(2)
The regulation shall establish the procedure and criteria for determining:

(a)
If an activity is a governmental or nongovernmental function;

(b)
If sufficient private resources exist or may be developed to perform the activity; and

(c)
If the activity can be performed more efficiently by private resources at a savings to the state using a fair cost comparison.

(3)
The administrative regulation required by this section shall be promulgated no later than December 31, 2004.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 45 IS CREATED TO READ AS FOLLOWS:

(1)
On or before March 31 of the second year of each biennium, the head of each program cabinet shall submit to the Finance and Administration Cabinet a list of functions performed by the program cabinet that the head of the program cabinet determines are nongovernmental functions in accordance with the administrative regulation promulgated under Section 2 of this Act. The list shall include the name of the organizational unit performing the function and the number of full-time or equivalent employees necessary for the performance of the function.

(2)
The Finance and Administration Cabinet shall review the list of nongovernmental functions submitted by the program cabinets and shall recommend to the Governor those commercial activities which may be considered for privatization during the next biennium. 

(3)
The list of nongovernmental functions recommended for privatization shall be incorporated by reference into an administrative regulation in accordance with KRS Chapter 13A.

(4)
The Governor shall determine which nongovernmental functions shall be subject to privatization during the next biennium and shall make provisions for privatization in the executive budget recommendation.

(5)
Contracts to perform the commercial activity shall be awarded in accordance with KRS Chapter 45A.

(6)
The Finance and Administration Cabinet, or the program cabinet designated by the secretary of the Finance and Administration Cabinet, shall monitor the contracts awarded under Sections 1 to 3 of this Act. The secretary of the Finance and Administration Cabinet shall report to the Legislative Research Commission by October 1 of each year on all contracts awarded under the provisions of Sections 1 to 3 of this Act.
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