UNOFFICIAL COPY AS OF  01/09/04
04 REG. SESS.
04 RS BR 252


AN ACT relating to administrative hearings.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 15A.011 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Secretary" means the secretary of the Justice Cabinet;

(2)
"Commissioner" means the commissioner of the Department of Juvenile Justice;

(3)
"Department" means the Department of Juvenile Justice;

(4)
"Facility" means any facility operating under the authority or control of the Department of Juvenile Justice;[ and]
(5)
"Cabinet" means the Justice Cabinet; and

(6)
"Division" means the Division of Administrative Hearings.

Section 2.   KRS 15A.030 is amended to read as follows:

The Justice Cabinet, in addition to the departments set forth in KRS 15A.020, shall consist of the following organizational units which are hereby created or reestablished:

(1)
Office of the Secretary of Justice comprised of the secretary of justice, the Commission on Correction and Community Service, the Kentucky State Corrections Commission, the Office of the Criminal Justice Council, and the Criminal Justice Council. The Parole Board shall be attached to the Office of the Secretary for administrative and support purposes only.

(2)
Offices of Deputy Secretaries of Justice.

(3)
Office of the General Counsel.

(4)
Division of Kentucky State Medical Examiners Office.

(5)
Office of Management, Administrative, and Legal Services, which shall be responsible for providing information systems management, investigative services, and legal services to the Office of the Secretary. The office shall be headed by an executive director appointed by the secretary in accordance with KRS 12.050.

(6)
Division of Administrative Hearings.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 15A IS CREATED TO READ AS FOLLOWS:

The division shall have the following responsibilities:

(1)
Employing and maintaining a pool of hearing officers for assignment to the individual agencies at their request, conduct administrative hearings. The Justice Cabinet may also employ other staff as necessary to carry out the functions and responsibilities assigned by KRS Chapter 13B;

(2)
Reviewing and approving or disapproving requests from agencies for waivers from provisions of KRS Chapter 13B;

(3)
Providing training in administrative hearing procedures for hearing officers as required in Section 6 of this Act, either by developing and offering training, or by contracting with appropriate organizations for the provision of training;

(4)
Consulting with the Personnel Cabinet and employing agencies in the establishment of relevant and appropriate qualifications for classes of hearing officers;

(5)
Establishing an administrative regulation setting out the process for managing complaints concerning the administrative hearing process in Kentucky; and

(6)
Reporting to the Legislative Research Commission by July 1 of each odd-numbered year, the status of the administrative hearing process in Kentucky.  The report shall include a compilation of statistical data and other information necessary to assess the effectiveness and efficiency of hearing procedures and recommendations for making improvements to the system. Agencies shall provide the information requested by the division necessary to complete the report.

Section 4.   KRS 13B.010 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Administrative agency" or "agency" means each state board, bureau, cabinet, commission, department, authority, officer, or other entity in the executive branch of state government authorized by law to conduct administrative hearings.

(2)
"Administrative hearing" or "hearing" means any type of formal adjudicatory proceeding conducted by an agency or by a hearing officer on behalf of an agency as required or permitted by statute or regulation to adjudicate the legal rights, duties, privileges, or immunities of a named person.

(3)
"Party" means:

(a)
The named person whose legal rights, duties, privileges, or immunities are being adjudicated in the administrative hearing;

(b)
Any other person who is duly granted intervention in an administrative hearing; and

(c)
Any agency named as a party to the adjudicatory proceeding or entitled or permitted by the law being enforced to participate fully in the administrative hearing.

(4)
"Agency head" means the individual or collegial body in an agency that is responsible for entry of a final order.

(5)
"Recommended order" means the whole or part of a preliminary hearing report to an agency head for the disposition of an administrative hearing.

(6)
"Final order" means the whole or part of the final disposition of an administrative hearing, whenever made effective by an agency head, whether affirmative, negative, injunctive, declaratory, agreed, or imperative in form.

(7)
"Hearing officer" means the individual, duly qualified and employed by the division[pursuant to this chapter], assigned by the division director[an agency head] as presiding officer for an administrative hearing conducted in accordance with this chapter[or the presiding member of the agency head].

(8)
"Division" means the Division of Administrative Hearings in the Justice Cabinet[Office of the Attorney General] created pursuant to Section 2 of this Act[KRS 15.111].

Section 5.   KRS 13B.030 is amended to read as follows:

(1)
An agency head shall refer any agency matter requiring an administrative hearing to the division director for assignment of one (1) or more hearing officers unless a board or collegial body is statutorily authorized to hear and conduct its own administrative hearing.
(2)
Referrals shall be made by the sending of the notice required by subsection (1) of Section 7 of this Act. Referral of any matter to the division for assignment of one (1) or more hearing officers does not in any way affect[may exercise all powers conferred on an agency relating to the conduct of administrative hearings, and he may delegate conferred powers to a hearing officer or a member of a collegial body that serves as an agency head, or he may delegate conferred powers to a hearing officer to conduct an administrative hearing before a  hearing panel, reserving the authority to render a recommended order to that panel. An agency head may not, however, delegate] the power of an agency head to issue a final order or to delegate the power to issue a final order[to issue a final order unless specifically authorized by statute, or unless disqualified in accordance with KRS 13B.040(2).

(2)
(a)
In securing hearing officers as necessary to conduct administrative hearings under the jurisdiction of the agency, an agency may:

1.
Employ hearing officers;

2.
Contract with another agency for hearing officers; or

3.
Contract with private attorneys through personal service contract.

(b)
An agency may secure hearing officers pursuant to subsection (2)(a)3. of this section only if the Attorney General has first determined that the Attorney General's Office cannot provide the needed hearing officers to the agency. If the Attorney General determines that the Attorney General's Office can provide the needed hearing officers to the agency, the agency shall use the hearing officers provided by the Attorney General's Office].

(3)
The expenses incurred by the Justice Cabinet[Attorney General's Office] in providing the hearing officers to the agency shall be paid to the Justice Cabinet[Attorney General's Office] by the agency in the following manner:

(a)[1.]
The amount to be paid by the agency to the Justice Cabinet[Attorney General's Office] shall be established by vouchers submitted by the Justice Cabinet[Attorney General's Office] to the agency which shall be promptly paid by the agency, at the beginning of, at the end of, or at any time during the provision of the hearing officers by the Justice Cabinet[Attorney General's Office].

(b)[2.]
The expenses to be paid to the Justice Cabinet[Attorney General's Office] shall be calculated according to the amount of time spent by the salaried hearing officers of the Justice Cabinet[Attorney General's Office] in providing the services. The charge for time spent shall not exceed twenty-five percent (25%) more than the amount allowed for a sole practitioner under personal service contract. The Justice Cabinet[Attorney General] may require payment in advance of the provision of the requested services based on the[his] calculation of the amount of time that will be spent by the salaried hearing officers of the Justice Cabinet[Attorney General's Office] in providing the services. The agency shall be reimbursed for any overpayment at the conclusion of the provision of services by the Justice Cabinet[Attorney General's Office].

[(3)
A hearing officer shall possess and meet qualifications as the Personnel Cabinet and the employing agency, with the advice of the division, may find necessary to assure competency in the conduct of an administrative hearing. The qualifications in this subsection shall not, however, apply to a member of a board, commission, or other collegial body who may serve as a hearing officer in his capacity as a member of the collegial body.

(4)
All hearing officers, including members of collegial bodies who serve as hearing officers, shall receive training necessary to prepare them to conduct a competent administrative hearing. The training shall pertain to the conduct of administrative hearings generally and to the applications of the provisions of this chapter, specifically. The division shall establish by administrative regulation minimum standards concerning the length of training, course content, and instructor qualifications.  Required training shall not exceed eighteen (18) classroom hours for initial training and six (6) classroom hours per year for continuing training. Actual training may be conducted by an agency or any other organization, if the training program offered has been approved by the division as meeting minimum standards.]

Section 6.   KRS 13B.040 is amended to read as follows:

(1)
Hearing officers shall:

(a)
Be admitted to the practice of law by the Supreme Court of this Commonwealth; and

(b)
Complete training in administrative hearing procedures developed by the division. 

(2)
A hearing officer shall be disqualified from conducting a hearing or assisting and advising in any matter in which the hearing officer[A person who] has had prior involvement[ served] as an investigator or prosecutor[ in an administrative hearing or in its preadjudicative stage shall not serve as hearing officer or assist or advise a hearing officer in the same proceeding]. This shall not be construed as preventing a person who has participated as a hearing officer in a determination of probable cause or other equivalent preliminary determination from serving as a hearing officer in the same proceeding.

(3)[(2)
(a)]
A hearing officer[, agency head, or member of an agency head who is serving as a hearing officer] shall voluntarily disqualify himself and withdraw from any case in which he cannot afford a fair and impartial hearing or consideration.

(4)
Any party may request the disqualification of a hearing officer[, agency head, or member of the agency head] by filing an affidavit with the director of the division, upon discovery of facts establishing grounds for a disqualification. The affidavit shall state[, stating] the particular grounds for claiming[upon which he claims] that a fair and impartial hearing cannot be accorded. The director of the division shall respond in writing to a request for the disqualification of a hearing officer[ shall be answered by the agency head] within thirty (30)[sixty (60)] days of its filing. The request for disqualification and the disposition of the request shall be a part of the official record of the proceeding.[ Requests for disqualification of a hearing officer shall be determined by the agency head. Requests for disqualification of a hearing officer who is a member of the agency head shall be determined by the majority of the remaining members of the agency head.]
(5)[(b)]
Grounds for disqualification of a hearing officer shall include, but shall not be limited to, the following:

(a)[1.]
Serving as an investigator or prosecutor in the proceeding or the preadjudicative stages of the proceeding;

(b)[2.]
Participating in an ex parte communication which would prejudice the proceedings;

(c)[3.]
Having a pecuniary interest in the outcome of the proceeding; or

(d)[4.]
Having a personal bias toward any party to a proceeding which would cause a prejudgment on the outcome of the proceeding.

Section 7.   KRS 13B.050 is amended to read as follows:

(1)
[In any administrative hearing, ]The agency shall notify the parties and the division upon taking administrative action that will result in the need for an administrative hearing, by serving the parties and the division with notice meeting the requirements of subsection (3) of this section[conduct the hearing as soon as practicable and shall give notice of the hearing to the parties not less than twenty (20) days in advance of the date set for the hearing, unless otherwise required by federal law. An agency shall make reasonable effort to schedule a hearing on a date that is convenient to the parties involved].

(2)
The agency shall serve the notice required by subsection (1) of this section and the hearing officer shall serve the notice required by subsection (5) of this section[shall be served on the parties] by certified mail, return receipt requested, sent to the last known address of the parties, or by personal service, with the exception of notices of Personnel Board hearings and all board orders which may be served by first-class mail. Service by certified mail shall be complete upon the date on which the agency or the hearing officer receives the return receipt or the returned notice.

(3)
The notice required by subsection (1) of this section shall be in plain language and shall include:

(a)
A statement that a hearing will be held, a hearing officer will be assigned by the division, and a description of the[ date, time, place, and] nature of the hearing;

(b)
A statement that the date and time of the hearing will be determined by the hearing officer;
(c)
The name, official title, and mailing address of the division director[hearing officer];

(d)[(c)]
The names, official titles, mailing addresses, and, if available, telephone numbers of all parties to the hearing, including the counsel or representative of the agency;

(e)[(d)]
A statement of the factual basis for the agency action along with a statement of issues involved, in sufficient detail to give the parties reasonable opportunity to prepare evidence and argument;

(f)[(e)]
A reference to the specific statutes and administrative regulations which relate to the issues involved and the procedure to be followed in the hearing;

(g)[(f)]
A statement advising the person of his right to legal counsel;

(h)[(g)]
A statement of the parties' right to examine, at least five (5) days prior to the hearing, a list of witnesses the parties expect to call at the hearing, any evidence to be used at the hearing and any exculpatory information in the agency's possession; and

(i)[(h)]
A statement advising that any party who fails to attend or participate as required at any stage of the administrative hearing process may be held in default under this chapter.

(4)
If an agency decides not to conduct an administrative hearing in response to a petition, the agency shall notify the petitioner of its decision in writing, with a brief statement of the agency's reasons and any administrative review available to the petitioner.

(5)
The hearing officer assigned by the division shall conduct the hearing as soon as practicable and shall give notice of the hearing to the parties not less than twenty (20) days in advance of the date set for the hearing, unless otherwise required by federal law. The assigned hearing officer shall make a reasonable effort to schedule a hearing on a date that is convenient to the parties involved.

Section 8.   KRS 13B.080 is amended to read as follows:

(1)
A hearing officer shall preside over the conduct of an administrative hearing and shall regulate the course of the proceedings in a manner which will promote the orderly and prompt conduct of the hearing. When a prehearing order has been issued, the hearing officer shall regulate the hearing in conformity with the prehearing order.

(2)
The hearing officer, at appropriate stages of the proceedings, shall give all parties full opportunity to file pleadings, motions, objections, and offers of settlement. The hearing officer, at appropriate stages of the proceedings, may give all parties full opportunity to file briefs, proposed findings of fact and conclusions of law, and proposed recommended or final orders. Parties shall file the original of all filings with the hearing officer. The hearing officer shall stamp the document upon receipt, with the time and date received. Parties shall serve[be mailed to the agency, and] copies of any filed item[ shall be served] on all parties[ and the hearing officer] by mail or any other means permitted by law or prescribed by agency administrative regulation.[ The agency shall when it is received stamp the time and date upon a document.]
(3)
The hearing officer may administer oaths and issue subpoenas and discovery orders when requested by a party or on his own volition. When a subpoena is disobeyed, any party may apply to the Circuit Court of the judicial circuit in which the administrative hearing is held for an order requiring obedience. Failure to comply with an order of the court shall be cause for punishment as a contempt of the court.

(4)
To the extent necessary for the full disclosure of all relevant facts and issues, the hearing officer shall afford all parties the opportunity to respond, present evidence and argument, conduct cross-examination, and submit rebuttal evidence, except as restricted by limited grant of intervention or a prehearing order.

(5)
Any party to an administrative hearing may participate in person or be represented by counsel. In informal proceedings, a party may be represented by other professionals if appropriate and if permitted by the agency by administrative regulation.

(6)
If a party properly served under KRS 13B.050 fails to attend or participate in a prehearing conference, hearing, or other stage of the administrative hearing process, or fails to comply with the orders of a hearing officer, the hearing officer may adjourn the proceedings and issue a default order granting or denying relief as appropriate, or may conduct the proceedings without the participation of the defaulting party, having due regard for the interests of justice and the orderly and prompt conduct of the proceedings. A default order shall be considered a recommended order and shall be processed as provided in KRS 13B.110.

(7)
A hearing officer may conduct all or part of an administrative hearing, or a prehearing conference, by telephone, television, or other electronic means, if each party to the hearing has an opportunity to hear, and, if technically feasible, to see the entire proceeding as it occurs, and if each party agrees.

(8)
An administrative hearing shall be open to the public unless specifically closed pursuant to a provision of law. If an administrative hearing is conducted by telephone, television, or other electronic means, and is not closed, public access shall be satisfied by giving the public an opportunity, at reasonable times, to hear or inspect the agency's record.

Section 9.   KRS 13B.090 is amended to read as follows:

(1)
In an administrative hearing, findings of fact shall be based exclusively on the evidence on the record. The hearing officer shall exclude evidence that is irrelevant, immaterial, unduly repetitious, or excludable on constitutional or statutory grounds or on the basis of evidentiary privilege recognized in the courts of this Commonwealth. Hearsay evidence may be admissible, if it is the type of evidence that reasonable and prudent persons would rely on in their daily affairs, but it shall not be sufficient in itself to support the hearing officer's[an agency's] findings of facts unless it would be admissible over objections in civil actions.

(2)
All testimony shall be made under oath or affirmation. Any part of the evidence may be received in written form if doing so will expedite the hearing without substantial prejudice to the interests of any party. The hearing officer may make a recommended order in an administrative hearing submitted in written form if the hearing officer determines there are no genuine issues of material fact in dispute and judgment is appropriate as a matter of law.

(3)
Any party shall have the right to inspect, at least five (5) days prior to the hearing, a list of all witnesses every other party expects to call at the hearing, and the available documentary or tangible evidence relating to an administrative hearing either in person or by counsel. Copies of documentary evidence may be obtained upon the payment of a fee, except documents protected from disclosure by state or federal law. Nothing in this section shall be construed as giving a party the right to examine or copy the personal notes, observations, or conclusions of the agency staff, unless exculpatory in nature, nor shall it be construed as allowing access to the work product of counsel for the agency. Conditions for examining and copying agency records, fees to be charged, and other matters pertaining to access to these records shall be governed by KRS 61.870 to 61.884. To the extent required by due process, the hearing officer may order the inspection of any records excluded from the application of KRS 61.870 to 61.884 under KRS 61.878 that relate to an act, transaction, or event that is a subject of the hearing, and may order their inclusion in the record under seal.

(4)
Objections to evidentiary offers may be made by any party and shall be noted in the record.

(5)
The hearing officer may take official notice of facts which are not in dispute, or of generally-recognized technical or scientific facts within the agency's specialized knowledge. The hearing officer shall notify all parties, either before or during the hearing, or in preliminary reports or otherwise, of any facts so noticed and their source. All parties shall be given an opportunity to contest facts officially noticed.

(6)
The hearing officer[agency] shall cause all testimony, motions, and objections in a hearing to be accurately and completely recorded. After the agency or hearing officer has issued the final order, any person, upon request, may receive a copy of the recording or a copy of the transcript, if the hearing has been transcribed, at the discretion of the agency, unless the hearing is closed by law. The agency may prepare a transcript of a hearing or a portion of a hearing upon request but the party making the request shall be responsible for the transcription costs. The form of all requests and fees charged shall be consistent with KRS 61.870 to 61.884.

(7)
In all administrative hearings, unless otherwise provided by statute or federal law, the party proposing the agency take action or  grant a benefit has the burden to show the propriety of the agency action or entitlement to the benefit sought. The agency has the burden to show the propriety of a penalty imposed or the removal of a benefit previously granted. The party asserting an affirmative defense has the burden to establish that defense. The party with the burden of proof on any issue has the burden of going forward and the ultimate burden of persuasion as to that issue. The ultimate burden of persuasion in all administrative hearings is met by a preponderance of evidence in the record. Failure to meet the burden of proof is grounds for a recommended order from the hearing officer.

Section 10.   KRS 13B.110 is amended to read as follows:

(1)
Except when a shorter time period is provided by law, the hearing officer shall complete and submit to the agency head, no later than sixty (60) days after the close of evidence and submission of the case[receiving a copy of the official record of the proceeding], a written recommended order which shall include the hearing officer's[his] findings of fact, conclusion of law, and recommended disposition of the hearing, including recommended penalties, if any. The recommended order shall also include a statement advising parties fully of their exception and appeal rights. The hearing officer shall transfer to the agency head, with the recommended order, the official record of the administrative proceeding as set out in subsection (1) of Section 13 of this Act.
(2)
If a hearing officer needs an extension of time[ is needed by the hearing officer] to complete and submit the[his] recommended order to the agency head, the hearing officer shall show good cause to the agency head, in writing, and based upon substantial proof, that an extension of time is needed.

(3)
If the agency head, after a showing of good cause, grants the hearing officer an extension of time:

(a)
The extension shall not exceed thirty (30) days from the date the extension was granted;

(b)
The statement granting the extension shall be included in the record of the hearing; and

(c)
Notice of the extension shall be sent to all parties.

(4)
The hearing officer shall send by first class mail to the last known address of each party, a copy of the hearing officer's recommended order. Except as otherwise required by federal law:

(a)
[shall also be sent to each party in the hearing and ]Each party shall have fifteen (15) days from the date the recommended order is mailed within which to file exceptions to the recommendations with the agency head; and

(b)
Each party shall have fifteen (15) days from the date the exceptions are mailed within which to file a response to exceptions with the agency head. 


A party filing exceptions to the recommendations or a response to the exceptions shall immediately send copies of the exceptions or response to all parties by first-class mail[. Transmittal of a recommended order may be sent by regular mail to the last known address of the party].

(5)
The provisions of this section shall not apply in an administrative hearing where the hearing officer conducts the hearing in the presence of the agency head who renders a decision without the recommendation of the hearing officer.

Section 11.   KRS 13B.120 is amended to read as follows:

(1)
In making the final order, the agency head shall consider the record including the recommended order and any exceptions and responses duly filed to a recommended order.

(2)
The agency head may accept the recommended order of the hearing officer and adopt it as the agency's final order, or it may reject or modify, in whole or in part, the recommended order, or it may remand the matter, in whole or in part, to the hearing officer for further proceedings as appropriate.

(3)
The final order in an administrative hearing shall be in writing and stated in the record. If the final order differs from the recommended order, it shall include separate statements of findings of fact and conclusions of law. The final order shall also include the effective date of the order and a statement advising parties fully of available appeal rights.

(4)
Except as otherwise required by federal law, the agency head shall render a final order in an administrative hearing within ninety (90) days after:

(a)
The receipt of the official record of the hearing in which there was no hearing officer submitting a recommended order under KRS 13B.110; or

(b)
The receipt of the hearing officer's[officer submits a] recommended order[ to the agency head], unless the matter is remanded to the hearing officer for further proceedings.

(5)
Unless waived by the party, a copy of the final order shall be transmitted to each party or to his attorney of record in the same manner as provided in KRS 13B.050.

(6)
This section shall not apply to disposition pursuant to KRS 13B.070(3).

(7)
If, pursuant to statute, an agency may review the final order of another agency, the review is deemed to be a continuous proceeding as if before a single agency. The final order of the first agency is treated as a recommended order and the second agency functions as though it were reviewing a recommended order in accordance with this section.

Section 12.   KRS 13B.125 is amended to read as follows:

(1)
An agency may take emergency action affecting the legal rights, duties, privileges or immunities of named persons without a hearing only if duly authorized by statute to so act. If an agency takes emergency action, the agency shall conduct an emergency hearing in accordance with the provisions of this section.

(2)
An agency head or an official of an agency duly authorized by law to summarily act in emergency situations may issue an emergency order to stop, prevent, or avoid an immediate danger to the public health, safety, or welfare. The emergency order shall contain findings of fact and conclusions of law upon which the agency bases the emergency order. The agency shall give notice of the emergency order to all affected parties as is practicable under the circumstances, and[ notice] shall serve the notice by certified mail, return receipt requested[be served in the same manner as provided in KRS 13B.050(2)]. The emergency order is effective when received by the affected party or his representative.

(3)
Any person required to comply with an emergency order issued under subsection (2) of this section may request an emergency hearing to determine the propriety of the order. The agency shall conduct an emergency hearing within ten (10) working days of the request for hearing. The agency shall give all affected parties reasonable notice of the hearing and to the extent practicable shall conduct the hearing in conformity with this chapter. The hearing on the emergency order may be conducted by a hearing officer qualified in accordance with KRS 13B.040. Within five (5) working days of completion of the hearing, the agency or hearing officer shall render a written decision affirming, modifying, or revoking the emergency order. The emergency order shall be affirmed if there is substantial evidence of a violation of law which constitutes an immediate danger to the public health, safety, or welfare.

(4)
The decision rendered under subsection (3) of this section shall be a final order[ of the agency] on the matter, and any party aggrieved by the decision may appeal to Circuit Court in the same manner as provided in KRS 13B.140.

Section 13.   KRS 13B.130 is amended to read as follows:

(1)
During[In] each administrative proceeding[hearing], the hearing officer[an agency] shall keep an official record of the proceedings which shall consist of:

(a)[(1)]
All notices, pleadings, motions, and intermediate rulings;

(b)[(2)]
Any prehearing orders;

(c)[(3)]
Evidence received and considered;

(d)[(4)]
A statement of matters officially noticed;

(e)[(5)]
Proffers of proof and objections and rulings thereon;

(f)[(6)]
Proposed findings, requested orders, and exemptions;

(g)[(7)]
A copy of the recommended order[, exceptions filed to the recommended order, and a copy of the final order];

(h)[(8)]
All requests by the hearing officer for an extension of time, and the response of the agency head;

(i)[(9)]
Ex parte communications placed upon the record by the hearing officer; and

(j)[(10)]
A recording or transcript of the proceedings.

(2)
The agency shall maintain the official record of the proceedings upon receipt of the hearing officer's recommended order and all other documents listed in subsection (1) of this section.

Section 14.   KRS 17.560 is amended to read as follows:

(1)
Prior to the refusal to issue, renew, probate, suspend, or revoke the approval of a provider, the board shall conduct a hearing in accordance with the provisions of this chapter and KRS Chapter 13B.

(a)
The hearing shall[may] be conducted by a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet;

(b)
The hearing officer may only issue a recommended order, and the recommended order shall be subject to review by a majority of the full board, which shall issue a final order.

(2)
The board may proceed against an approved provider on its own initiative, on the basis of either information contained in its own records, or information obtained through its informal investigation.

(3)
If a formal complaint verified by affidavit is filed with the board by a responsible citizen or organization containing allegations that if true would warrant action, the board may proceed against the approved provider.

(4)
Any final order of the board may be appealed to the Franklin Circuit Court in accordance with KRS Chapter 13B.

Section 15.   KRS 18A.065 is amended to read as follows:

The board, each member of the board, the executive director,[ and] any hearing officer,[ of the board] and the secretary shall have the power to administer oaths, subpoena witnesses, and compel the production of books and papers pertinent to any investigation or hearing authorized by KRS 18A.005 to 18A.200. Any person who shall fail to appear in response to a subpoena or to answer any question or produce any books or papers pertinent to any such investigation or hearing or who shall knowingly give false testimony therein shall be subject to the provisions of KRS 18A.990.

Section 16.   KRS 18A.095 is amended to read as follows:

(1)
(a)
The provisions of this section shall not apply to employees commissioned pursuant to the provisions of KRS 281.770.

(b)
Dismissals, demotions, suspensions, and other penalizations of these commissioned employees, and appeals relating thereto, shall be governed by the provisions of KRS 281.771 and 281.772.

(2)
A classified employee with status shall not be dismissed, demoted, suspended, or otherwise penalized except for cause.

(3)
Prior to dismissal, a classified employee with status shall be notified in writing of the intent to dismiss him. The notice shall also state:

(a)
The specific reasons for dismissal including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the intent to dismiss is based;

3.
The date, time, and place of such action or activity; and

4.
The name of the parties involved; and

(b)
That the employee has the right to appear personally, or with counsel if he has retained counsel, to reply to the head of the cabinet or agency or his designee.

(4)
The Personnel Cabinet shall prescribe and distribute a form to be completed and forwarded by an employee who wishes to appear before the head of the cabinet or agency or his designee, to each appointing authority. The form shall be attached to every notice of intent to dismiss, and shall contain written instructions explaining:

(a)
The right granted an employee under the provisions of this section relating to pretermination hearings; and

(b)
The time limits and procedures to be followed by all parties in pretermination hearings.

(5)
No later than five (5) working days after receipt of the notice of intent to dismiss, excluding the day he receives the notice, the employee may request to appear, personally or with counsel if he has retained counsel, to reply to the head of the cabinet or agency or his designee.

(6)
Unless waived by the employee, the appearance shall be scheduled within six (6) working days after receipt of an employee's request to appear before the head of the cabinet or agency or his designee, excluding the day his request is received.

(7)
No later than five (5) working days after the employee appears before the head of the cabinet or agency or his designee, excluding the day of the appearance, the cabinet head or agency or his designee shall:

(a)
Determine whether to dismiss the employee or to alter, modify, or rescind the intent to dismiss; and

(b)
Notify the employee in writing of the decision.

(8)
If the cabinet or agency head or his designee determines that the employee shall be dismissed or otherwise penalized, the employee shall be notified in writing of:

(a)
The effective date of his dismissal or other penalization;

(b)
The specific reason for this action, including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the dismissal or other penalization is based;

3.
The date, time, and place of the action or activity; and

4.
The name of the parties involved;

(c)
That he may appeal the dismissal or other penalization to the board within sixty (60) days after receipt of this notification, excluding the day he receives notice.

(9)
A classified employee with status who is demoted, suspended, or otherwise penalized shall be notified in writing of:

(a)
The demotion, suspension, or other penalization;

(b)
The effective date of the demotion, suspension, or other penalization;

(c)
The specific reason for the action including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the demotion, suspension, or other penalization is based;

3.
The date, time, and place of the action or activity; and

4.
The name of the parties involved; and

(d)
That he has the right to appeal to the board within sixty (60) days, excluding the day that he received notification.

(10)
Any unclassified employee who is dismissed, demoted, suspended, or otherwise penalized for cause may, within thirty (30) days after the dismissal, demotion, suspension, or other form of penalization, appeal to the board for review thereof.

(11)
(a)
An employee whose position is reallocated shall be notified in writing by the appointing authority of:

1.
The reallocation; and

2.
His right to request reconsideration by the secretary within ten (10) working days of receipt of the notice, excluding the day he receives notification;

(b)
He shall be provided with a form prescribed by the secretary on which to request reconsideration; and

(c)
The employee shall file a written request for reconsideration of the reallocation of his position with the secretary in a manner and form prescribed by the secretary and shall be given a reasonable opportunity to be heard thereon by the secretary. The secretary shall make a determination within sixty (60) days after the request has been filed by an employee. After reconsideration of the request by the secretary, the employee may appeal to the board.

(12)
Any state employee, applicant for employment, or eligible on a register may appeal to the board on the grounds that his right to inspect or copy records, including preliminary and other supporting documentation, relating to him has been denied, abridged, or impeded by a public agency. The board shall conduct a hearing to determine whether the records related to the employee, applicant, or eligible, and whether his right to inspect or copy these records was denied, abridged, or impeded. If the board determines that the records related to the employee and that the right to inspect or copy these records has been denied, abridged, or impeded, the board shall order the public agency to make them available for inspection and copying and shall charge the cost of the hearing to the public agency. A state employee, an applicant for employment, and an eligible on a register shall not have the right to inspect or to copy any examination materials.

(13)
Any classified employee may appeal to the board an action alleged to be based on discrimination due to race, color, religion, national origin, sex, disability, or age forty (40) and above. Nothing in this section shall be construed to preclude any classified or unclassified employee from filing with the Kentucky Commission on Human Rights a complaint alleging discrimination on the basis of race, color, religion, national origin, sex, disability, or age in accordance with KRS Chapter 344.

(14)
When an eligible's name is removed from a register, the secretary shall notify the eligible of his action and the reasons therefor, together with his right of appeal. An eligible's name shall be restored to the register upon presentation of reasons satisfactory to the secretary or in accordance with the decision of the board.

(15)
(a)
Any employee, applicant for employment, or eligible on a register, who believes that he has been discriminated against, may appeal to the board;

(b)
Any applicant whose application for admission to an open-competitive examination has been rejected shall be notified of this rejection and the reasons therefor and may appeal to the board for reconsideration of his qualifications and for admission to the examination. Applicants may be conditionally admitted to an examination by the secretary pending reconsideration by the board;

(c)
Any applicant who has taken an examination may appeal to the board for a review of his rating in any part of the examination to assure that uniform rating procedures have been applied equally and fairly;

(d)
An appeal to the board by applicants or eligibles under subsections (11) and (13) of this section and under this subsection shall be filed in writing with the executive director not later than thirty (30) calendar days after the notification of the action in question was mailed.

(16)
An evaluation may be appealed to the board if an employee has complied with the review procedure established in KRS 18A.110(7)(j).

(17)
(a)
Appeals to the board shall be in writing on an appeal form prescribed by the board. Appeal forms shall be available at the employee's place of work. The Personnel Cabinet shall be responsible for the distribution of these forms;

(b)
The appeal form shall be attached to any notice, or copy of any notice, of dismissal, demotion, suspension, fine, involuntary transfer, or other penalization, reallocation, or notice of any other action an employee may appeal under the provisions of this section. The appeal form shall instruct the employee to state whether he is a classified or unclassified employee, his full name, his appointing authority, work station address and telephone number, and, if he has retained counsel at the time he files an appeal, the name, address, and telephone number of his attorney;

(c)
The form shall also instruct a classified employee to state the action he is appealing in a short, plain, concise statement of the facts. The form shall instruct an unclassified employee to make a short, plain, concise statement of the reason for the appeal and the cause given for his dismissal; and

(d)
Upon receipt of the appeal by the board, the appointing authority and the Personnel Cabinet shall be notified and the board shall schedule a hearing.

(18)
All administrative hearings conducted by the board shall be conducted in accordance with KRS Chapter 13B.

(19)
(a)
The board may deny a hearing to an employee who has failed to file an appeal within the time prescribed by this section; and to an unclassified employee who has failed to state the reasons for the appeal and the cause for which he has been dismissed. The board may deny any appeal after a preliminary hearing if it lacks jurisdiction to grant relief. The board shall notify the employee of its denial in writing and shall inform the employee of his right to appeal the denial under the provisions of KRS 18A.100;

(b)
Any investigation by the board of any matter related to an appeal filed by an employee shall be conducted only upon notice to the employee, the employee's counsel, and the appointing authority. All parties to the appeal shall have access to information produced by the investigations and the information shall be presented at the hearing.

(20)
Each appeal shall be decided individually, unless otherwise agreed by the parties and the board. The board shall not:

(a)
Employ class action procedures; or

(b)
Conduct test representative cases.

(21)
Board members shall abstain from public comment about a pending or impending proceeding before the board. This shall not prohibit board members from making public statements in the course of their official duties or from explaining for public information the procedures of the board.

(22)
An appeal to the board may be heard by the full board or one (1) or more of the following individuals meeting the requirements to serve as a hearing officer under Section 6 of this Act: Its executive director, its general counsel, any nonelected member of the board, or any qualified hearing officer[ secured by the board pursuant to KRS 13B.030].

(23)
(a)
If the board finds that the action complained of was taken by the appointing authority in violation of laws prohibiting favor for, or discrimination against, or bias with respect to, his political or religious opinions or affiliations or ethnic origin, or in violation of laws prohibiting discrimination because of such individual's sex or age or disability, the appointing authority shall immediately reinstate the employee to his former position or a position of like status and pay, without loss of pay for the period of his penalization, or otherwise make the employee whole unless the order is stayed by the board or the court on appeal;

(b)
If the board finds that the action complained of was taken without just cause, the board shall order the immediate reinstatement of the employee to his former position or a position of like status and pay, without loss of pay for the period of his penalization, or otherwise make the employee whole unless the order is stayed by the board or the court on appeal;

(c)
If the board finds that the action taken by the appointing authority was excessive or erroneous in view of all the surrounding circumstances, the board shall direct the appointing authority to alter, modify, or rescind the disciplinary action;

(d)
In all other cases, the board shall direct the appointing authority to rescind the action taken or otherwise grant specific relief or dismiss the appeal.

(24)
If a final order of the board is appealed, a court shall award reasonable attorney fees to an employee who prevails by a final adjudication on the merits as provided by KRS 453.260. This award shall not include attorney fees attributable to the hearing before the board.

(25)
When any employee is dismissed and not ordered reinstated after the appeal, the board in its discretion may direct that his name be placed on an appropriate reemployment list for employment in any similar position other than the one from which he had been removed.

(26)
After a final decision has been rendered by the board or court, an employee who prevails in his appeal shall be credited with the amount of leave time used for time spent at his hearing before the board or court. Employees who had an insufficient amount of leave time shall be credited with leave time equal to the amount of time spent at their hearings before the board or court.

(27)
If the appointing authority appeals the final order of the board, unless the board rules otherwise, the reinstated employee shall remain in his former position, or a position of like status or pay, until the conclusion of the appeals process, at which time the appointing authority shall take action in accordance with the court order.

(28)
For the purposes of subsections (3), (4), (5), (6), (7), and (8) of this section, the word "agency" means any agency not assigned to a cabinet for organizational purposes.

(29)
Notwithstanding any other prescribed limitation of action, an employee that has been penalized, but has not received a written notice of his or her right to appeal as provided in this section, shall file his or her appeal with the Personnel Board within one (1) year from the date of the penalization or from the date that the employee reasonably should have known of the penalization.

Section 17.   KRS 156.071 is amended to read as follows:

The Kentucky Board of Education may, any statute to the contrary notwithstanding, delegate the taking of evidence, and the rendition of a written recommendation of disposition to the full board, to a panel of the board, to a single member of the board acting as a hearing officer, or to a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[ appointed by the board] relative to any hearing, appeal, or decision, judicial or quasi-judicial in nature, which the board is empowered or directed, by this or any other chapter, to conduct, hear, or make; provided, the full board, as provided by statute, makes the final decision or determination, based upon the evidence submitted. The board and the Department of Education shall remit payment ot the Justice Cabinet for hearing officer services pursuant to KRS Chapter 13B[For the purpose of serving as a hearing officer for the board, the board and the Department of Education shall not enter into a personal service contract; employ additional staff; or provide additional compensation to existing staff, except for compensatory time for staff who conduct school facility public hearings outside of their regular working hours].

Section 18.   KRS 161.120 is amended to read as follows:

(1)
Except as described in KRS 161.795, the Education Professional Standards Board may revoke, suspend, or refuse to issue or renew; impose probationary or supervisory conditions upon; issue a written reprimand or admonishment; or any combination of those actions regarding any certificate issued under KRS 161.010 to 161.100, or any certificate or license issued under any previous law to superintendents, principals, teachers, substitute teachers, interns, supervisors, directors of pupil personnel, or other administrative, supervisory, or instructional employees for the following reasons:

(a)
Being convicted of, or entering an "Alford" plea or plea of nolo contendere to, notwithstanding an order granting probation or suspending imposition of any sentence imposed following the conviction or entry of the plea, one (1) of the following:

1.
A felony;

2.
A misdemeanor under KRS Chapter 218A, 508, 509, 510, 522, 525, 529, 530, or 531; or

3.
A misdemeanor involving a student or minor.


A certified copy of the conviction or plea shall be conclusive evidence of the conviction or plea;

(b)
Having sexual contact as defined in KRS 510.010(7) with a student or minor. Conviction in a criminal proceeding shall not be a requirement for disciplinary action;

(c)
Committing any act that constitutes fraudulent, corrupt, dishonest, or immoral conduct. If the act constitutes a crime, conviction in a criminal proceeding shall not be a condition precedent to disciplinary action;

(d)
Demonstrating willful or careless disregard for the health, welfare, or safety of others;

(e)
Physical or mental incapacity that prevents the certificate holder from performing duties with reasonable skill, competence, or safety;

(f)
Possessing, using, or being under the influence of alcohol, which impairs the performance of duties;

(g)
Unlawfully possessing or unlawfully using a drug during the performance of duties;

(h)
Incompetency or neglect of duty;

(i)
Making, or causing to be made, any false or misleading statement or concealing a material fact in obtaining issuance or renewal of any certificate;

(j)
Failing to report as required by subsection (2) of this section;

(k)
Failing to comply with an order of the Education Professional Standards Board;

(l)
Violating any state statute relating to schools or the teaching profession;

(m)
Violating the professional code of ethics for Kentucky school certified personnel established by the Education Professional Standards Board through the promulgation of administrative regulation;

(n)
Violating any administrative regulation promulgated by the Education Professional Standards Board or the Kentucky Board of Education; or

(o)
Receiving disciplinary action or having the issuance of a certificate denied or restricted by another jurisdiction on grounds that constitute a violation of this subsection.

(2)
(a)
The superintendent of each local school district shall report in writing to the Education Professional Standards Board the name, address, phone number, Social Security number, and position name of any certified school employee in the employee's district whose contract is terminated or not renewed, for cause except failure to meet local standards for quality of teaching performance prior to the employee gaining tenure; who resigns from, or otherwise leaves, a position under threat of contract termination, or nonrenewal, for cause; who is convicted in a criminal prosecution; or who otherwise may have engaged in any actions or conduct while employed in the school district that might reasonably be expected to warrant consideration for action against the certificate under subsection (1) of this section. The duty to report shall exist without regard to any disciplinary action, or lack thereof, by the superintendent, and the required report shall be submitted within thirty (30) days of the event giving rise to the duty to report.

(b)
The district superintendent shall inform the Education Professional Standards Board in writing of the full facts and circumstances leading to the contract termination or nonrenewal, resignation, or other absence, conviction, or otherwise reported actions or conduct of the certified employee, that may warrant action against the certificate under subsection (1) of this section, and shall forward copies of all relevant documents and records in his possession.

(c)
The Education Professional Standards Board may consider reports and information received from other sources.

(d)
The certified school employee shall be given a copy of any report provided to the Education Professional Standards Board by the district superintendent or other sources. The employee shall have the right to file a written rebuttal to the report which shall be placed in the official file with the report.

(3)
A finding or action by a school superintendent or tribunal does not create a presumption of a violation or lack of a violation of subsection (1) of this section.

(4)
The board may issue a written admonishment to the certificate holder if the board determines, based on the evidence, that a violation has occurred that is not of a serious nature. A copy of the written admonishment shall be placed in the official file of the certificate holder. The certificate holder may respond in writing to the admonishment within thirty (30) days of receipt and have that response placed in his official certification file. Alternatively, the certificate holder may file a request for a hearing with the board within thirty (30) days of receipt of the admonishment. Upon receipt of a request for a hearing, the board shall set aside the written admonishment and set the matter for hearing pursuant to the provisions of KRS Chapter 13B or refer the matter to the Division of Administrative Hearings in the Justice Cabinet for assignment of a hearing officer pursuant to Section 5 of this Act.

(5)
(a)
The Education Professional Standards Board or the hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet shall schedule and conduct a hearing in accordance with KRS Chapter 13B:

1.
Before revoking, suspending, refusing to renew, imposing probationary or supervisory conditions upon, issuing a written reprimand, or any combination of these actions regarding any certificate;

2.
After denying an application for a certificate, upon written request filed within thirty (30) days of receipt of the letter advising of the denial; or

3.
After issuing a written admonishment, upon written request for a hearing filed within thirty (30) days of receipt of the written admonishment.

(b)
Upon request, a hearing may be public or private at the discretion of the certified employee or applicant.

(c)
The hearing shall be conducted before the full board, a panel of three (3) members of the board, or a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[person appointed as hearing officer by the board pursuant to KRS 13B.030(1)].

(6)
The Education Professional Standards Board or its chair may take emergency action pursuant to KRS 13B.125. Emergency action shall not affect a certificate holder's contract or tenure rights in the school district.

(7)
If the Education Professional Standards Board substantiates that sexual contact occurred between a certified employee and a student or minor, the employee's certificate may be revoked or suspended with mandatory treatment of the employee as prescribed by the Education Professional Standards Board. The Education Professional Standards Board may require the employee to pay a specified amount for mental health services for the student or minor which are needed as a result of the sexual contact.

(8)
At any time during the investigative or hearing processes, the board or hearing officer may enter into an agreed order or accept an assurance of voluntary compliance with the certificate holder.

(9)
The board may reconsider, modify, or reverse its decision on any disciplinary action.

(10)
Suspension of a certificate shall be for a specified period of time, not to exceed two (2) years.

(a)
At the conclusion of the specified period, upon demonstration of compliance with any educational requirements and the terms set forth in the agreed order, the certificate shall be reactivated.

(b)
A suspended certificate is subject to expiration and termination.

(11)
Revocation of a certificate is a permanent forfeiture. The board shall establish the minimum period of time before an applicant can apply for a new certificate.

(a)
At the conclusion of the specified period, and upon demonstration of compliance with any educational requirements and the terms set forth in the agreed order, the applicant shall bear the burden of proof to show that he or she is again fit for practice.

(b)
The board shall have discretion to impose conditions that it deems reasonably appropriate to ensure the applicant's fitness and the protection of public safety. Any conditions imposed by the board shall address or apply to only that time period after the revocation of the certificate.

(12)
An appeal from any final order of the Education Professional Standards Board shall be filed in Franklin Circuit Court in accordance with KRS Chapter 13B.

Section 19.   KRS 205.231 is amended to read as follows:

(1)[
The secretary shall appoint one (1) or more impartial hearing officers to hear and decide upon appealed decisions.

(2)]
Any applicant or recipient who is dissatisfied with the decision or delay in action on his application for public assistance or the amount granted to him may appeal to the secretary[a hearing officer], except that an appeal and a hearing need not be granted if the sole issue is a federal or state law requiring an automatic change adversely affecting some or all recipients of the Kentucky medical assistance program so long as advance notice of the change, with an explanation of appeal rights, is provided to all affected recipients. However, a recipient may request a hearing to determine[appeal] whether the cabinet is accurately interpreting a change in federal or state law which may adversely affect the recipient.

(2)
On receipt of a request for a hearing, the secretary shall refer the matter to the Division of Administrative Hearings in the Justice Cabinet for assignment of a hearing officer pursuant to Section 5 of this Act and[an appeal,] an administrative hearing shall be conducted in accordance with KRS Chapter 13B.

(3)
The secretary may appoint an Appeal Board for Public Assistance composed of the secretary and two (2) other members. The secretary shall be chairman, and the secretary[he] and one (1) other member constitute a quorum.

(4)
Any applicant or recipient who is dissatisfied with the decision of a hearing officer may appeal to the appeal board in the manner and form prescribed by administrative regulation. The board may on its own motion affirm, modify, or set aside any decision of a hearing officer on the basis of the evidence previously submitted in the case, or direct the taking of additional evidence, or may permit any of the parties to the decision to initiate further appeals before it. The board may remove itself or transfer to another hearing officer the proceedings on any appeal pending before a hearing officer. The board shall promptly notify the parties to any proceedings of its findings and decisions.

(5)
The manner in which appeals are presented and hearings and appeals conducted under subsection (4) of this section shall be in accordance with KRS Chapter 13B and administrative regulations promulgated by the secretary.

(6)
After a decision by the appeal board, any party aggrieved by the decision may seek judicial review of the decision by filing a petition in the Circuit Court of the county in which the petitioner resides, in accordance with KRS 13B.140, 13B.150, and 13B.160.

Section 20.   KRS 205.915 is amended to read as follows:

(1)
Within thirty (30) days of any recommendation of any decision by the cabinet, an aggrieved party may appeal. The secretary shall refer the matter to the Division of Administrative Hearings in the Justice Cabinet for assignment of[appoint] one (1) or more trained hearing officers to hear and decide the appeal. 

(2)
Any party who is dissatisfied with the decision of the hearing officer may appeal to the appeal board. The board may on its own motion affirm, modify or set aside any decision of a hearing officer on the basis of evidence previously submitted or may direct the taking of additional evidence or may permit any party to initiate further appeals before it. The board shall notify promptly the parties of its findings and decisions. 

(3)
The manner in which appeals are presented and hearings and appeals conducted shall be in accordance with regulations prescribed by the secretary for determining the rights of parties, such hearings to be conducted in a summary manner. A complete record shall be kept of all proceedings in connection with any appeal. All testimony at any hearing upon an appeal shall be recorded either stenographically or mechanically. No hearing officer or member of the board shall participate in any hearing in which he is an interested party. 

Section 21.   KRS 210.270 is amended to read as follows:

(1)
The secretary of the Cabinet for Health Services is authorized to designate those private homes, private nursing homes, and private institutions that he deems, after a thorough investigation of the personal and financial qualifications of the owners and tenants, the facilities and management, and the desirability of the location of the homes, suitable for the placement of patients, including individuals with mental illness or mental retardation of all ages, outside of the state mental hospitals. The secretary of the Cabinet for Health Services may promulgate, by administrative regulation, standards for the selection and operation of private homes, private nursing homes, and private institutions designated for the placement of patients. No home of an officer or employee of the Cabinet for Health Services or of a member of his immediate family shall be designated for the placement of patients.

(2)
Whenever the staff of a state mental hospital has determined that a patient who is not being held on an order arising out of a criminal offense has sufficiently improved and is not dangerous to himself or other persons, and that it would be in the patient's best interest to be placed outside of the hospital in a private home or private nursing home, the hospital shall so certify and authorize the patient to be transferred to a designated private home or private nursing home for care and custody for a length of time that the hospital deems advisable.

(3)
No patient with mental retardation lodged in a state institution may have his level of care reclassified nor may he be transferred to a private nursing home or other private institution without first providing ten (10) days' notice by certified mail, return receipt requested, to the patient's parents or guardian that a reclassification of the patient's level of care or a transfer in the place of residence is being considered.

(4)
Any parent or guardian of any patient with mental retardation lodged in a state institution may participate in any evaluation procedure which may result in a reclassification of the patient's level of care or in a transfer in the place of residence of the patient. Participation may include the submission by the parents or guardian of medical evidence or any other evidence deemed relevant by the parents or guardian to the possible reclassification or transfer of the patient.

(5)
If the decision to reclassify or transfer any patient with mental retardation is adverse to the best interests of the patient as expressed by the parents or guardian, they shall be given notice by certified mail, return receipt requested, that they are entitled to a thirty (30) day period from the receipt of such notice to file with the secretary of the Cabinet for Health Services a notice of appeal and application for a hearing. Upon receipt of an application for a hearing, the secretary shall refer the matter to the Division of Administrative Hearings in the Justice Cabinet for assignment of a hearing officer pursuant to Section 5 of this Act. A hearing shall be conducted in accordance with KRS Chapter 13B.

(6)
The appeal shall be heard by a three (3) member panel composed of a designated representative of the Cabinet for Health Services, a designated representative of the state institution where the patient with mental retardation is presently lodged, and a designated neutral representative appointed by the county judge/executive wherein the institution in question is located. A hearing officer from the Division of Administrative Hearings in the Justice Cabinet shall[The secretary may appoint a hearing officer to] preside over the conduct of the hearing pursuant to KRS Chapter 13B.

(7)
Decisions made by the panel may be appealed to the Circuit Court of the county in which the state institution in question is located, to the Circuit Court of the county in which either of the parents or guardians or committee of the patient in question is domiciled at the time of the decision, or to Franklin Circuit Court in accordance with KRS Chapter 13B.

(8)
All parents or guardians or committee of a patient with mental retardation lodged in a state institution shall be fully apprised by the Cabinet for Health Services of their rights and duties under the provisions of subsections (3), (4), (5), (6), and (7) of this section.

(9)
The provisions of KRS 210.700 to 210.760 shall apply to patients transferred to designated private homes and private nursing homes as though the patients were residing in a state mental hospital.

Section 22.   KRS 210.440 is amended to read as follows:

(1)
At the beginning of each fiscal year, the secretary of the Cabinet for Health Services shall allocate available funds to the mental health-mental retardation boards or nonprofit organizations for disbursement during the fiscal year in accordance with approved plans and budgets. The secretary shall, from time to time during the fiscal year, review the operations, budgets, and expenditures of the various programs; and if funds are not needed for a program to which they were allocated, he may, after reasonable notice and opportunity for hearing, withdraw any funds that are unencumbered and reallocate them to other programs. He may withdraw funds from any program, or component part thereof, which is not being operated and administered in accordance with its approved plan and budget, and the policies and administrative regulations of the cabinet promulgated pursuant to KRS 210.370 to 210.480.

(2)
If the secretary finds at any time that a mental health-mental retardation board or nonprofit organization to which funds have been allocated for the operation of a regional community mental health and mental retardation program is not operating and administering its program in compliance and accordance with the approved plan and budget and the policies and administrative regulations of the cabinet, he may withdraw his recognition of that board or organization as the local authority for the receipt of funds and the operation and administration of regional community mental health and mental retardation programs.

(3)
If the secretary finds at any time that an emergency situation exists with regard to the financial stability of any regional mental health-mental retardation board or nonprofit organization, which jeopardizes the continuation of programs and provision of services in the area served by that board or nonprofit organization, he may, other statutes to the contrary notwithstanding:

(a)
Appoint a caretaker administrator who shall be authorized to direct the operation and administration of the board or nonprofit organization's community mental health and mental retardation programs including, but not limited to, their financial record keeping, their personnel management operations, and their financial and program reporting; and

(b)
Make personnel changes deemed necessary to insure the continued operation of the board or nonprofit organization in compliance with its plan and budget and the policies and regulations of the cabinet.

(4)
Any community mental health-mental retardation board to be affected by the provisions of subsections (2) and (3) of this section shall be notified by the secretary of the Cabinet for Health Services thirty (30) days prior to the anticipated action by the secretary. The notification shall be by means of a letter from the secretary to the chairman of the mental health-mental retardation board in question and shall state the reasons for the anticipated action. Following the notification, the mental health-mental retardation board may:

(a)
Comply with the secretary's action without contesting it; or

(b)
Request an administrative hearing before a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[appointed by the secretary] to show cause why the action should not stand. The application shall be made within seven (7) days of the receipt of the letter from the secretary, and the hearing shall be conducted in accordance with KRS Chapter 13B.

Section 23.   KRS 216A.070 is amended to read as follows:

(1)
The board shall:

(a)
Develop, impose, and enforce standards which must be met by individuals in order to receive a license as a nursing home administrator, which standards shall be designed to insure that nursing home administrators will be individuals who are of good character and are otherwise suitable, and who, by training or experience in the field of institutional administration, are qualified to serve as nursing home administrators;

(b)
Develop and apply appropriate techniques, including examinations and investigations, for determining whether an individual meets the standards;

(c)
Issue licenses to individuals determined, after application of appropriate techniques, to meet established standards, and revoke or suspend, after hearing, licenses previously issued by the board in any case where the individual holding any such license is determined substantially to have failed to conform to the requirements of the standards;

(d)
Establish and carry out procedures designed to insure that individuals licensed as nursing home administrators will, during any period that they serve as such, comply with the requirements of the standards;

(e)
Receive, investigate, and take appropriate action with respect to any charge or complaint filed with the board to the effect that any individual licensed as a nursing home administrator has failed to comply with the requirements of the standards; and

(f)
Conduct a continuing study and investigation of nursing homes and administrators of nursing homes within the state with a view to the improvement of the standards imposed for the licensing of such administrators and of procedures and methods for the enforcement of such standards with respect to administrators of nursing homes who have been licensed as such.

(2)
Administrative hearings concerning all matters within the jurisdiction of the board shall be heard by the board, or any committee or member thereof, or a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[or any hearing officer designated by the board, acting in an official capacity, shall have the authority to conduct administrative hearings in accordance with KRS Chapter 13B concerning all matters within the jurisdiction of the board].A hearing officer from the Division of Administrative Hearings in the Justice Cabinet shall preside over the conduct of the hearing in accordance with KRS Chapter 13B.
(3)
The board shall also have the authority to promulgate administrative regulations necessary for the proper performance of its duties, and to take other actions necessary to enable the state to meet the requirements set forth in Section 1908 of the Social Security Act, the federal rules and regulations promulgated thereunder, and other pertinent federal authority or amendment thereto.

(4)
The board may, when emergency conditions warrant, as determined by the board, authorize the issuance of a temporary permit to an individual to practice the art of nursing home administration if it finds the authorization will not endanger the health and safety of the occupants of the nursing home. A temporary permit shall be valid for a period determined by the board not to exceed six (6) months and shall not be renewed. The fee for a temporary permit shall be determined by regulations of the board.

Section 24.   KRS 222.231 is amended to read as follows:

(1)
The cabinet shall issue for a term of one (1) year, and may renew for like terms, a license, subject to revocation by it for cause, to any persons, other than an alcohol and other drug abuse program that has been issued a license by the cabinet entitled "Chemical Dependency Treatment Services" pursuant to KRS 216B.105 or a department, agency, or institution of the federal government, deemed by it to be responsible and suitable to establish and maintain a program and to meet applicable licensure standards and requirements.

(2)
The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A establishing requirements and standards for licensing agencies and approving programs. The requirements and standards shall include, but be limited to:

(a)
The health and safety standards to be met by a facility housing a program;

(b)
Patient care standards and minimum operating, training, and maintenance of patient records standards;

(c)
Licensing fees, application, renewal and revocation procedures, and the procedures for evaluation of the alcohol and other drug abuse programs; and

(d)
Classification of alcohol and other drug abuse programs according to type, range of services, and level of care provided.

(3)
The cabinet may establish different requirements and standards for different kinds of programs, and may impose stricter requirements and standards in contracts with agencies made pursuant to KRS 222.221.

(4)
Each agency shall be individually licensed or approved.

(5)
Each agency shall file with the cabinet from time to time, the data, statistics, schedules, or information the cabinet may reasonably require for the purposes of this section.

(6)
The cabinet shall have authority to deny, revoke, modify, or suspend a license in any case in which it finds that there has been a substantial failure to comply with the provisions of this chapter or the administrative regulations promulgated thereunder. The denial, revocation, modification, or suspension shall be effected by mailing to the applicant or licensee, by certified mail, a notice setting forth the particular reasons for the action. The denial, revocation, modification, or suspension shall become final and conclusive thirty (30) days after notice is given, unless the applicant or licensee, within this thirty (30) day period, shall file with the secretary a request in writing for a hearing before the cabinet.

(7)
The cabinet, after holding a hearing conducted by a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[appointed by the secretary] and conducted in accordance with KRS Chapter 13B, may refuse to grant, suspend, revoke, limit, or restrict the applicability of or refuse to renew any agency license or approval of programs for any failure to meet the requirements of its administrative regulations or standards concerning a licensed agency and its program. A petition for judicial review shall be made to the Franklin Circuit Court in accordance with KRS Chapter 13B.

(8)
No person, excepting an alcohol and other drug abuse program that has been issued a license by the cabinet entitled "Chemical Dependency Treatment Services" pursuant to KRS 216B.105 or a department, agency, or institution of the federal government, shall operate a program without a license pursuant to this section.

(9)
Each program operated by a licensed agency shall be subject to visitation and inspection by the cabinet and the cabinet shall inspect each agency prior to granting or renewing a license. The cabinet may examine the books and accounts of any program if it deems the examination necessary for the purposes of this section.

(10)
The director may require agencies which contract with the Commonwealth pursuant to KRS 222.221 to admit as an inpatient or outpatient any person to be afforded treatment pursuant to this chapter, subject to service and bed availability and medical necessity.

(11)
The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A governing the extent to which programs may be required to treat any person on an inpatient or outpatient basis pursuant to this chapter, except that no licensed hospital with an emergency service shall refuse any person suffering from acute alcohol or other drug intoxication or severe withdrawal syndrome from emergency medical care.

(12)
All narcotic treatment programs shall be licensed under this section prior to operation. The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A to establish additional standards of operation for narcotic treatment programs. The administrative regulations shall include minimum requirements in the following areas:

(a)
Compliance with relevant local ordinances and zoning requirements;

(b)
Submission of a plan of operation, including memoranda of agreement which reflect supportive services from local hospitals, law enforcement agencies, correctional facilities, community mental health and mental retardation agencies, and other alcohol and drug abuse services in the community;

(c)
Criminal records checks for employees of the narcotic treatment program. Narcotic treatment programs shall not employ any person convicted of a crime involving a controlled substance as defined in KRS Chapter 218A;

(d)
Conditions under which clients are permitted to take home doses of medications;

(e)
Urine screening requirements;

(f)
Quality assurance procedures;

(g)
Program sponsor requirements;

(h)
Qualifications for the medical director for a narcotic treatment program, who at a minimum shall:

1.
Be a licensed physician pursuant to KRS Chapter 311 and function autonomously within the narcotic treatment program; and

2.
Be a board eligible psychiatrist licensed to practice in Kentucky and have three (3) years' documented experience in the provision of services to persons who are addicted to alcohol or other drugs; or

3.
Be a physician licensed pursuant to KRS Chapter 311 and certified as an addictionologist by the American Society of Addiction Medicine.

(i)
Security and control of narcotics and medications;

(j)
Program admissions standards;

(k)
Treatment protocols;

(l)
Treatment compliance requirements for program clients;

(m)
Rights of clients; and

(n)
Monitoring of narcotic treatment programs by the cabinet.

Section 25.   KRS 311.565 is amended to read as follows:

(1)
The board may:

(a)
Exercise all the administrative functions of the state in the prevention of empiricism and in the regulation of the practice of medicine and osteopathy, which shall include but not be limited to promulgation of reasonable administrative regulations enabling the board to regulate the conduct of its licensees;

(b)
Promulgate reasonable administrative regulations establishing moral, physical, intellectual, educational, scientific, technical, and professional qualifications of applicants for licenses and permits that may be issued by the board;

(c)
Issue, deny, suspend, limit, restrict, and revoke any licenses or permits that may be issued by the board, and to reprimand or to place licensees on probation, in compliance with the provisions of KRS 311.530 to 311.620;

(d)
Appoint an executive director and assistant executive directors and fix their compensation. The executive director shall oversee the work of the board, shall be authorized to discharge the duties of the secretary, as provided by KRS 311.530 to 311.620, and shall carry out the duties of the executive director as set forth elsewhere in this chapter;

(e)
Appoint a general counsel and assistant general counsel and fix their compensation;

(f)
Appoint investigatory personnel and fix their compensation;

(g)
Refer administrative matters to the Division of Administrative Hearings in the Justice Cabinet for assignment of a hearing officer[Appoint one (1) or more hearing officers, who need not be members of the board, and fix their compensation]. Every hearing officer shall be vested with the full and complete power and authority of the board to schedule and conduct hearings on behalf of and in the name of the board on all matters referred for hearing by the board or secretary thereof, including, among other things, proceedings for placing licensees on probation and for limitation, suspension, and revocation of licenses. All administrative hearings[ conducted by the board, a member of the board, or a hearing officer appointed by the board,] shall be conducted in accordance with KRS Chapter 13B. No hearing officer shall be empowered to place any licensee on probation or to issue, refuse, suspend, limit, or revoke any license;

(h)
Appoint committees of licensees, who need not be board members, to review issues of public or medical interest before the board and to make recommendations to the board on the issues;

(i)
Promulgate administrative regulations to promote the efficient and fair conduct of disciplinary proceedings;

(j)
Promulgate a code of conduct governing the practice of medicine and osteopathy, which shall be based upon generally-recognized principles of professional ethical conduct;

(k)
Utilize the services and facilities of professional organizations, and procure and receive the assistance and recommendations of professional organizations in administering KRS 311.530 to 311.620;

(l)
Make its personnel and facilities available to other governmental entities under mutually agreeable terms and conditions;

(m)
Issue regular licenses without further testing by endorsement from another state having qualifications and standards at least as high as those of this state or by endorsement from the National Board of Medical Examiners, the National Board of Examiners for Osteopathic Physicians and Surgeons, the National Joint Committee of Preregistration Physician Training Programs, or any approved successors thereof;

(n)
Issue and renew regular licenses to practice medicine or osteopathy in accordance with KRS 311.530 to 311.620 and any reasonable regulations of the board;

(o)
Issue and renew, or refuse to issue or renew, or cancel and terminate limited licenses pursuant to administrative regulations promulgated by the board; provided however, no person who held a limited license for institutional practice or general practice as of September 1, 1972, shall be denied the renewal of that limited license for nondisciplinary reasons;

(p)
Appoint examiners, who need not be members of the board, and employ or contract with the Federation of State Medical Boards of the United States, Inc., or the National Board of Medical Examiners or other organizations, agencies, or individuals to prepare examination questions and grade examination papers;

(q)
Determine the schools, colleges, universities, institutions, and training acceptable in connection with licensure under KRS 311.530 to 311.620;

(r)
Prescribe the time, place, method, manner, scope, and content of examinations;

(s)
Prescribe all forms which it considers appropriate, and require the submission of photographs, fingerprints, and personal history data;

(t)
Require a criminal background investigation of all persons applying for licensure at the time of initial application, and at other times at the request of the board for good cause shown, by means of a fingerprint check by the State Police and Federal Bureau of Investigation;

(u)
Prescribe and collect reasonable fees and charges for examinations, directories, and the issuance and renewal of licenses and permits; and

(v)
Impose fines of not greater than five thousand dollars ($5,000) per violation and require the licensee to reimburse the board for the costs of the administrative proceedings including consultant fees, upon a finding pursuant to disciplinary proceedings that the licensee has violated any provision of KRS 311.595 to 311.597 or duly-promulgated disciplinary regulation of the board.

(2)
The board shall develop specific guidelines to follow upon receipt of an allegation of sexual misconduct by a physician licensed by the board. The guidelines shall include investigation, inquiry, and hearing procedures which ensure that the process does not revictimize the alleged victim or cause harm if a physician is falsely accused.

(3)
The board, the hearing officer, and investigators hired by the board shall receive training on the dynamics of sexual misconduct of professionals, including the nature of this abuse of authority, characteristics of the offender, the impact on the victim, the possibility and the impact of false accusations, investigative procedure in sex offense cases, and effective intervention with victims and offenders.

Section 26.   KRS 315.191 is amended to read as follows:

(1)
The board is authorized to:

(a)
Promulgate administrative regulations pursuant to KRS Chapter 13A necessary to regulate and control all matters set forth in this chapter relating to pharmacists, pharmacist interns, pharmacy technicians, pharmacies, wholesale distributors, and manufacturers, to the extent that regulation and control of same have not been delegated to some other agency of the Commonwealth, but administrative regulations relating to drugs shall be limited to the regulation and control of drugs sold pursuant to a prescription drug order. However, nothing contained in this chapter shall be construed as authorizing the board to promulgate any administrative regulations relating to prices or fees or to advertising or the promotion of the sales or use of commodities or services;

(b)
Issue subpoenas, schedule and conduct hearings, and refer matters to the Division of Administrative Hearings in the Justice Cabinet for assignment of [or appoint] hearing officers to schedule and conduct hearings on behalf of the board on any matter under the jurisdiction of the board;

(c)
Prescribe the time, place, method, manner, scope, and subjects of examinations, with at least two (2) examinations to be held annually;

(d)
Issue and renew all licenses, certificates, and permits for all pharmacists, pharmacist interns, pharmacies, wholesale distributors, and manufacturers engaged in the manufacture, distribution, or dispensation of drugs;

(e)
Investigate all complaints or violations of the state pharmacy laws and the administrative regulations promulgated by the board, and bring all these cases to the notice of the proper law enforcement authorities;

(f)
Promulgate administrative regulations, pursuant to KRS Chapter 13A, that are necessary and to control the storage, retrieval, dispensing, refilling, and transfer of prescription drug orders within and between pharmacists and pharmacies licensed or issued a permit by it;

(g)
Perform all other functions necessary to carry out the provisions of law and the administrative regulations promulgated by the board relating to pharmacists, pharmacist interns, pharmacy technicians, pharmacies, wholesale distributors, and manufacturers;

(h)
Establish or approve programs for training, qualifications, and registration of pharmacist interns;

(i)
Assess reasonable fees, in addition to the fees specifically provided for in this chapter and consistent with KRS 61.870 to 61.884, for services rendered to perform its duties and responsibilities, including, but not limited to, the following:

1.
Issuance of duplicate certificates;

2.
Mailing lists or reports of data maintained by the board;

3.
Copies of documents; or

4.
Notices of meetings;

(j)
Seize any drug or device found by the board to constitute an imminent danger to public health and welfare;

(k)
Establish an advisory council to advise the board on administrative regulations and other matters, within the discretion of the board, pertinent to the regulation of pharmacists, pharmacist interns, pharmacy technicians, pharmacies, drug distribution, and drug manufacturing. The council shall consist of nine (9) members selected by the board for four (4) year terms. No member shall serve on the council for more than two (2) full terms. Membership of the council shall include nine (9) individuals broadly representative of the profession of pharmacy and the general public. Members shall be selected by the board from a list of qualified candidates submitted by the association, society, or other interested parties; and

(l)
Promulgate administrative regulations establishing the qualifications that pharmacy technicians are required to attain prior to engaging in pharmacy practice activities outside the immediate supervision of a pharmacist.

(2)
The board shall have other authority as may be necessary to enforce pharmacy laws and administrative regulations of the board including, but not limited to:

(a)
Joining or participating in professional organizations and associations organized exclusively to promote improvement of the standards of practice of pharmacy for the protection of public health and welfare or facilitate the activities of the board; and

(b)
Receiving and expending funds, in addition to its biennial appropriation, received from parties other than the state, if:

1.
The funds are awarded for the pursuit of a specific objective which the board is authorized to enforce through this chapter, or which the board is qualified to pursue by reason of its jurisdiction or professional expertise;

2.
The funds are expended for the objective for which they were awarded;

3.
The activities connected with or occasioned by the expenditure of the funds do not interfere with the performance of the board's responsibilities and do not conflict with the exercise of its statutory powers;

4.
The funds are kept in a separate account and not commingled with funds received from the state; and

5.
Periodic accountings of the funds are maintained at the board office for inspection or review.

(3)
In addition to the sanctions provided in KRS 315.121, the board or its hearing officer may direct any licensee, permit holder, or certificate holder found guilty of a charge involving pharmacy or drug laws, rules, or administrative regulations of the state, any other state, or federal government, to pay to the board a sum not to exceed the reasonable costs of investigation and prosecution of the case, not to exceed twenty-five thousand dollars ($25,000).

(4)
In an action for recovery of costs, proof of the board's order shall be conclusive proof of the validity of the order of payment and any terms for payment.

Section 27.   KRS 319.092 is amended to read as follows:

(1)
In every proceeding for probation, suspension, or revocation of a license, an administrative hearing shall be conducted in accordance with KRS Chapter 13B. The board or a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[appointed by the board] shall conduct the hearing.

(2)
All decisions revoking or suspending a license or placing a credential holder on probation shall be made by the board.

(3)
If, after a hearing, a majority of the board finds that a credential holder has violated any provision of this chapter, the board may:

(a)
Revoke or suspend the license;

(b)
Impose a monetary penalty not to exceed two thousand dollars ($2,000) per violation;

(c)
Revoke or suspend the license or impose a monetary penalty, but suspend enforcement thereof by placing the credential holder on probation, which shall be revocable if the board finds the conditions of the probation order are not being followed by the credential holder;

(d)
Require the credential holder, as a condition of probation, to submit to care, counseling, or treatment by a professional designated by the board, or require the credential holder to be supervised by a licensed psychologist designated by the board. The expense of this action shall be borne by the credential holder on probation;

(e)
Modify the conditions of the probation, with good cause, and may include among them any reasonable condition for the purpose of the protection of the public, or for the purpose of the rehabilitation of the probationer, or both;

(f)
Require restitution; and

(g)
Assess the costs of the disciplinary proceeding.

(4)
If the board substantiates that sexual contact occurred between a credential holder and a patient while the patient was under the care or in a professional relationship with the credential holder, the credential holder's license may be revoked or suspended with mandatory treatment of that individual as prescribed by the board. The board may require the credential holder to pay a specified amount for mental health services for the patient which are needed as a result of the sexual contact.

(5)
Final orders of the board suspending or revoking a license or placing a credential holder on probation shall become effective immediately after written notice is served on the credential holder and the credential holder shall not, after notice of same, engage or continue to engage in the practice of psychology unless the board's final order is revoked or modified by the court after judicial review.

(6)
The board shall make public its final order in all disciplinary actions.

(7)
Any person aggrieved by a final order of the board may appeal to the Franklin Circuit Court in accordance with KRS Chapter 13B.

Section 28.   KRS 324.170 is amended to read as follows:

(1)
The commission shall, before denying an application for license or before ordering any disciplinary action against a licensee, serve notice of administrative action pursuant to Section 7 of this Act[order a hearing]. The Division of Administrative Hearings in the Justice Cabinet shall assign a hearing officer to conduct the hearing. The administrative hearing shall be conducted in accordance with the provisions of KRS Chapter 13B. If the applicant or licensee is a sales associate, the commission shall also notify the principal broker of the hearing by mailing notice by certified mail, return receipt requested, to the broker's last known business address. The commission shall order the presence of the principal broker or his designated representative at the hearing.

(2)
All hearings shall be conducted by a quorum of the commission or by a hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[appointed by the commission]. Hearing officers shall not order any disciplinary action against a licensee. The function of hearing officers[ appointed to conduct hearings] shall be to preside at the hearing and to prepare a recommended order to be submitted to the commission.

Section 29.   KRS 334.120 is amended to read as follows:

(1)
Complaints against licensed persons shall be handled by the board in the following manner:

(a)
Any person desiring to make a complaint against a licensee under this chapter shall reduce the complaint to writing and file it with the board.

(b)
The board may conduct an investigation into any complaint which the board feels may constitute a violation of this chapter or the administrative regulations promulgated thereunder.

(c)
The board may require that the licensee file a statement or report in writing as to the facts and circumstances concerning the complaint together with other information, material, or data reasonably related thereto.

(d)
The board may request the assistance of the Attorney General in connection with an investigation.

(e)
The board shall refer administrative matters to be heard to the Division of Administrative Hearings in the Justice Cabinet for assignment of a hearing officer to preside over the conduct of the hearing.
(f)
The board may procure personal service contracts pursuant to KRS Chapter 45A to[employ the services of a hearing officer to conduct hearings, prehearing conferences,] advise the board as to legal matters, and provide other legal services deemed appropriate by the board.

(2)
If the board determines the charges made in the complaint are sufficient to warrant a hearing to determine whether the license issued under this chapter shall be suspended, revoked, or subject to reprimand or fine, it shall refer the matter to the Division of Administrative Hearings in the Justice Cabinet to conduct a hearing in accordance with KRS Chapter 13B.

(3)
The provisions of this chapter shall in no way limit the jurisdiction and authority of the Attorney General to take any necessary action under the Kentucky Consumer Protection Act, KRS 367.110 to 367.300.

(4)
The board may suspend, revoke, or levy a fine not to exceed one thousand dollars ($1,000), refuse to issue or renew any license for a fixed period of time, place on probation, issue a written reprimand to a licensee, or any combination thereof, based on a finding of the board after hearing that a person licensed under the provisions of this chapter has committed any of the following acts:

(a)
Change of personal name, corporate name, charter, entity, or partnership name or composition to avoid the imposition of liens or court action;

(b)
The conviction of a felony, or a misdemeanor involving moral turpitude. The record of conviction, or a copy thereof, certified by the clerk of the court or by the judge in whose court the conviction is had, shall be conclusive evidence of that conviction;

(c)
Procuring of license by fraud or deceit practiced upon the board;

(d)
Unethical conduct as defined by the board by promulgation of an administrative regulation;

(e)
Engaging in any unfair, false, misleading, or deceptive act or practice;

(f)
Incompetence or negligence in the practice of selling or fitting hearing instruments; or

Section 30.   KRS 345.070 is amended to read as follows:

Violations of the provisions of KRS 345.050 shall be deemed to be unfair labor practices remedial by the board in the following manner.

(1)
Whenever it is charged by a public employer or a labor organization that any person has engaged in or is engaging in any unfair labor practices, the board, or any hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[designated by the board], shall conduct an administrative hearing in accordance with KRS Chapter 13B.

(2)
If upon the preponderance of the evidence presented the board is of the opinion that any person named in the charge has engaged in or is engaging in an unfair labor practice, then it shall issue a final order requiring him to cease and desist from the unfair labor practice, and to take any affirmative action including reinstatement of firefighters with or without back pay, as will effectuate the policies of this chapter. The final order may further require the person to make reports from time to time showing the extent to which he has complied with the order. If upon the preponderance of the evidence presented the board is not of the opinion that the person named in the charge has engaged in or is engaging in the unfair labor practice, then the board shall issue a final order dismissing the complaint. No final order shall issue based upon any unfair labor practice occurring more than six (6) months prior to the filing of the charge with the board, unless the person aggrieved thereby was prevented from filing the charge by reason of service in the Armed Forces, in which event, the six (6) month period shall be computed from the day of his discharge. No final order of the board shall require the reinstatement of any individual as a firefighter who has been suspended or discharged, or the payment to him of any back pay, if the individual was suspended or discharged for cause.

(3)
Until a final order has been appealed, the board at any time, upon reasonable notice and in the manner that it deems proper, may modify or set aside, in whole or in part, any final order made or issued by it.

(4)
The board or the charging party may petition for the enforcement of the final order and for appropriate temporary relief or restraining order in the Circuit Court for the county in which the violation occurred.

(5)
Any person aggrieved by a final order of the board may obtain a review of the final order by filing a petition in the Circuit Court assigned jurisdiction under subsection (4) of this section in accordance with KRS Chapter 13B.

Section 31.   KRS 351.1041 is amended to read as follows:

(1)
The Mine Safety Review Commission is created as an independent governmental entity attached to the Public Protection and Regulation Cabinet for administrative purposes. The commission shall:

(a)
Conduct hearings and issue orders regarding a licensee, coal operation, or other person involved in the mining of coal in accordance with KRS 351.194;

(b)
Jointly with the department establish a process for the department's referral of allegations of mine safety violations to the commission for adjudication;

(c)
Make any recommendations to the department that it believes appropriate upon its review, consideration, and analysis of:

1.
All reports of coal mining fatalities provided by the commissioner under KRS 351.070(14);

2.
Any case in which a miner or a mine owner or operator, in the professional opinion of the department has a history of significant and substantial safety violations even though there has been no serious injury or death resulting from the violations;

3.
Any case in which a miner or a mine owner or operator has been convicted of a criminal charge for a violation of a federal mine safety standard or standards; and

4.
Any case in which the Federal Mine Safety and Health Administration has made a recommendation relating to certification of an individual certified under this chapter.

(2)
The Mine Safety Review Commission shall consist of three (3) members appointed by the Governor subject to the consent of the Senate and the House of Representatives in accordance with KRS 11.160. Of the members of the Mine Safety Review Commission first appointed under this section, one (1) shall be appointed for a term of one (1) year; one (1) shall be appointed for a term of two (2) years; and one (1) shall be appointed for a term of three (3) years. After the initial appointments, members of the board shall be appointed for terms of four (4) years. A member may be reappointed at the expiration of his or her previous term. Members shall continue to serve until a successor is appointed and qualified.

(3)
The members of the Mine Safety Review Commission shall have the qualifications required of Judges of the Court of Appeals, except for residence in a district, and shall be subject to the same standards of conduct made applicable to a part-time judge by the Rules of the Kentucky Supreme Court. The members shall receive the per diem equivalent of the salary of a Judge of the Court of Appeals for each day spent in conducting the business of the commission.

(4)
The Governor shall designate a member of the Mine Safety Review Commission to serve as chair and shall fill any vacancy in the office of chair.

(5)
The Governor may remove any member for good cause including violation of the Code of Judicial Conduct and repeated failure to perform satisfactorily the specific duties assigned in this chapter or KRS Chapter 352. The Governor may remove the member only after furnishing him or her with a written copy of the charges against that member and holding a public hearing if requested by the member.

(6)
The commission shall meet on the call of the chair or a majority of the members of the commission.

(7)
The Public Protection and Regulation Cabinet shall provide administrative services to the Mine Safety Review Commission. If the commission deems it necessary to employ hearing officers to assist it, the Public Protection and Regulation Cabinet shall employ hearing officers to assist the commission in accordance with KRS Chapter 13B[, notwithstanding the provisions of KRS 13B.030(2)(b)].

(8)
The commission may conduct hearings, compel the attendance of witnesses, administer oaths, and conduct oversight activities as may be required to ensure the full implementation of its duties.

(9)
The department shall provide the Mine Safety Review Commission with all information requested by the commission for the fulfillment of its responsibilities under this chapter and KRS Chapter 352.

(10)
The secretary of the Public Protection and Regulation Cabinet shall effectuate the hiring of any staff deemed necessary and affordable for the efficient operations of the Mine Safety Review Commission. This may include an executive director, general counsel, or other administrative support positions, to be appointed in accordance with KRS 12.010 and 12.050.

Section 32.   KRS 405.450 is amended to read as follows:

(1)
A hearing officer assigned by the Division of Administrative Hearings in the Justice Cabinet[appointed by the secretary] shall conduct dispute hearings in the county of the child or parent's residence or any other location acceptable to the parent, which shall be scheduled within sixty (60) days of the parent's request for a hearing. The dispute hearing proceedings shall be conducted in accordance with KRS Chapter 13B.

(2)
The parent's obligation to pay minimum monthly support shall be stayed until his receipt of the final order.

(3)
The parent or the cabinet may file an appeal in the Circuit Court in the county of the parent's or the child's residence in accordance with KRS Chapter 13B.

(4)
The parent shall, during the pendency of his appeal from the final order, absent a showing of indigency or need exceeding the child's need, pay the minimum monthly support obligation to the cabinet, which shall, if the parent's appeal is successful, return his money together with interest at the legal rate for judgments.

(5)
If the cabinet elects to conduct the modification review as specified in KRS 405.430 (6), either party may contest the adjustment to the obligation amount within thirty (30) days after the date of the notice of the adjustment by requesting a review under subsection (1) of this section and, if appropriate, a request for adjustment of the order as permitted by this chapter.

Section 33.   The following KRS section is repealed:

15.111   Division of Administrative Hearings.

Section 34.   Upon the effective date of this Act, all executive branch employees functioning as full-time hearing officers shall either be transferred to the Division of Administrative Hearings in the Justice Cabinet or, upon approval by the agency's appointing authority, remain with the respective executive branch agency. All employees opting to remain with their respective executive branch agency, and receiving approval from the appointing authority to do so, shall be reclassified.

Section 35.   All personnel, records, files, equipment, and funds related to the positions transferred under Section 34 of this Act shall be transferred to the Division of Administrative Hearings in the Justice Cabinet.
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