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AN ACT relating to the purchase of prescription drugs and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 11 IS CREATED TO READ AS FOLLOWS:

(1)
The Commonwealth, at the direction of the Governor, may enter into agreements with other states or with multistate or regional consortia for the purpose of purchasing prescription drugs by combining the purchasing power and increasing the bargaining power of the individual members.
(2)
Notwithstanding any provision of law to the contrary, prescription drugs purchased under subsection (1) of this section may be utilized by any state or local health program that provides or otherwise assists persons with the provision of prescription drugs, if participation in the program is cost-effective and protocols are established for patient safety. Program eligibility shall be determined separately for each program, and any or all of the following programs may be included:

(a)
Kentucky Children's Health Insurance Program;

(b)
Medicaid or any Medicaid waiver program;

(c)
Health insurance programs for active and retired state employees and teachers;

(d)
Other health insurance programs administered by the state or any political subdivision thereof;

(e)
Health programs in jails and corrections facilities;

(f)
Juvenile justice health programs;

(g)
Mental health programs;

(h)
Workers' compensation;

(i)
State college or university health programs and science programs;

(j)
State or local public health departments or health programs;

(k)
State or local institutions, including but not limited to nursing homes, long-term care facilities, and rehabilitation facilities; or

(l)
Any other program under the jurisdiction of the Commonwealth or any of its political subdivisions, subject to the approval of the Governor.

(3)
(a)
In addition to any agreement executed under subsection (1) of this section, the Commonwealth may negotiate supplemental rebates with pharmaceutical manufacturers to offset expenditures of the programs identified in subsection (2) of this section. In addition to cash rebates, a supplemental rebate may include, but is not limited to:
1.
Disease management programs;
2.
Drug product donation programs;
3.
Drug utilization programs;
4.
Prescriber and beneficiary counseling and education;
5.
Fraud and abuse initiatives; or 
6.
Other services or administrative investments.
(b)
The Governor shall establish a Pharmacy and Therapeutics Advisory Committee to assist with the operation of this subsection.

(c)
The Governor may establish a preferred drug formulary for use in this subsection and, in developing the formulary, shall be authorized to negotiate supplemental rebates from pharmaceutical manufacturers that are in addition to those required by Title XIX of the Social Security Act, 42 U.S.C. sec. 1396 et seq., and that are cost effective for the Commonwealth. There shall not be an upper limit on the supplemental rebate that may be negotiated. The Governor may determine that specific products, brand name or generic, are competitive at any rebate percentage. Agreements to pay the minimum supplemental rebate percentage shall guarantee a manufacturer that the Pharmacy and Therapeutics Advisory Committee shall consider a product for inclusion on the preferred drug list. A pharmaceutical manufacturer shall not be guaranteed placement of a product on the preferred drug list by paying the minimum supplemental rebate. The decisions of the Governor shall be made on the clinical efficacy of a drug, recommendations of the Pharmacy and Therapeutics Advisory Committee, and the price of competing products minus federal and state rebates. The Pharmacy and Therapeutics Advisory Committee shall make a recommendation to the cabinet within thirty (30) days after consideration of the supplementary rebate.
(d)
The Governor may contract with an outside agency to conduct negotiations for supplemental rebates.

(e)
Supplemental rebates negotiated under this subsection shall not be utilized in the Medicaid program.

(4)
The Commonwealth shall seek any necessary federal approval or waivers to carry out the provisions of this section.
SECTION 2.   A NEW SECTION OF KRS 205.510 TO 205.645 IS CREATED TO READ AS FOLLOWS:

(1)
For the purposes of this section, "supplemental rebate" means, at the cabinet’s discretion, cash rebates and other program benefits that offset a Medicaid expenditure and guarantee savings to the Medicaid program in the same year that the rebate reduction is included in the Medicaid budget. The other program benefits may include, but are not limited to:
(a)
Disease management programs;
(b)
Drug product donation programs;
(c)
Drug utilization programs;
(d)
Prescriber and beneficiary counseling and education;
(e)
Fraud and abuse initiatives; or 
(f)
Other services or administrative investments.
(2)
The Cabinet for Health Services may establish a preferred drug formulary in accordance with 42 U.S.C. sec. 1396r-8 and, in developing the formulary, shall be authorized to negotiate supplemental rebates from pharmaceutical manufacturers that are in addition to those required by Title XIX of the Social Security Act and at no less than ten percent (10%) of the average manufacturer price as defined in 42 U.S.C. sec. 1936r-8(k)(i) on the last day of the quarter for which the rebate is being paid. There shall not be an upper limit on the supplemental rebate that the cabinet may negotiate. The cabinet may determine that specific products, brand name or generic, are competitive at lower rebate percentages. Agreements to pay the minimum supplemental rebate percentage shall guarantee a manufacturer that the Pharmacy and Therapeutics Advisory Committee shall consider a product for inclusion on the preferred drug list. A pharmaceutical manufacturer shall not be guaranteed placement of a product on the preferred drug list by paying the minimum supplemental rebate. The decisions of the cabinet shall be made on the clinical efficacy of a drug, recommendations of the Pharmacy and Therapeutics Advisory Committee, and the price of competing products minus federal and state rebates. The Pharmacy and Therapeutics Advisory Committee shall make a recommendation to the cabinet within thirty (30) days after consideration of the supplementary rebate.

(3)
The cabinet may contract with an outside agency to conduct negotiations for supplemental rebates.

Section 3.   Whereas increasing costs of prescription drugs are placing a burden on the operation of state and local health programs and implementation of this Act would result in decreased costs and improved quality of care, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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