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AN ACT relating to medical errors.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

The General Assembly finds and declares that:

(1)
In 1999, the Institute of Medicine released a report entitled "To Err Is Human" that described medical errors as the eighth leading cause of death in the United States, with as many as 98,000 people dying as a result of medical errors each year;

(2)
In response, the Institute of Medicine proposed that the health care delivery system be redesigned "to ensure that all Americans receive care that is safe, effective, patient-centered, timely, efficient, and equitable";

(3)
The National Committee on Vital and Health Statistics recommended the creation of a separate office with the federal Department for Health and Human Services to provide national leadership in developing the National Health Information Infrastructure (NHII) and integrating it into the health care system; 

(4)
On July 1, 2003, Secretary Tommy G. Thompson announced steps to build a national electronic health care system that would enable physicians' offices, insurance companies, hospitals, and others to communicate electronically, which would improve patient care while reducing the medical errors and the high costs plaguing health care;

(5)
In November 2003, the federal Agency for Healthcare Research and Quality announced fifty million dollars ($50,000,000) to demonstrate the role of health information technology to improve patient safety and the quality of care;

(6)
It is crucial that the health care system identify and learn from medical errors so that systems of care can be improved;

(7)
The research on patient safety unequivocally calls for a learning environment, where providers will feel safe to report health care errors, in order to improve patient safety;

(8)
Medical malpractice claims have contributed to the increase in medical malpractice insurance premiums, which is likely to be passed on to patients in the form of higher reimbursement rates; and

(9)
It is in the best interest of all Kentuckians that the University of Kentucky and the University of Louisville unite to establish an Academy for Health Care Improvement and Cost Reduction to design the Commonwealth's twenty-first-century health care system for the primary purposes of improving the quality of patient care, reducing medical errors, and reducing the cost of health care.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

As used in this section and Section 4 of this Act:
(1)
"Academy" means the Academy for Health Care Improvement and Cost Reduction;

(2)
"Adverse medical event" means an injury caused by medical management rather than the underlying condition of the patient; 

(3)
"Health care provider" means:

(a)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;
(b)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;
(c)
Pharmacists licensed under KRS Chapter 315;
(d)
Chiropractors licensed under KRS Chapter 312;
(e)
Dentists licensed under KRS Chapter 313;
(f)
Optometrists licensed under KRS Chapter 320;
(g)
Physician assistants regulated under KRS Chapter 311;
(h)
Psychologists licensed under KRS Chapter 319;
(i)
Physical therapists licensed under KRS Chapter 327;
(j)
Occupational therapists licensed under KRS Chapter 319A; 
(k)
Respiratory care practitioners licensed under KRS Chapter 314A; and
(l)
Emergency medical services personnel licensed or certified under KRS Chapter 311A;
(4)
"Medical error" means an error that occurs within the health care system as a result of the failure of a planned action to be completed as intended or the use of a wrong plan to achieve an aim; 

(5)
"Patient safety data" means reports made to the Academy for Health Care Improvement and Cost Reduction created in Section 3 of this Act together with all health care data, interviews, memoranda, analyses, root cause analyses, products of quality assurance or quality improvement processes, corrective action plans, or information collected or created by a licensed, registered, or certified health care provider or licensed health facility as a result of an occurrence related to the provision of health care services that exacerbates an existing medical condition or could result in injury, illness, or death; and

(6)
"Sentinel event" means an unexpected occurrence involving death or serious physical or psychological injury or the risk thereof, including but not limited to any process variation for which a recurrence would carry a significant chance of a serious adverse outcome.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 164 IS CREATED TO READ AS FOLLOWS:

(1)
The University of Kentucky and the University of Louisville shall jointly establish and operate an Academy for Health Care Improvement and Cost Reduction. The purposes of the academy shall be to reduce medical errors, improve patient care, and reduce health care costs.

(2)
The responsibilities of the academy may include but are not limited to:
(a)
Providing educational programs in health information science;

(b)
Stimulating research in the application of health care information systems to improve health care;

(c)
Facilitating the integration of the health information infrastructure with other information infrastructure development;

(d)
Serving as a national resource for health information science; and

(e)
Providing statewide research, education, and policy information related to patient safety and strategies to reduce the cost of health care.

(3)
The academy shall:

(a)
Redesign the health care delivery system using information technology to ensure that all Kentuckians receive care that is safe, effective, patient-centered, timely, efficient, and equitable;

(b)
Collaborate with federal agencies to obtain funding for the implementation of pilot projects that can serve as models for the national electronic health care system;

(c)
Communicate with the federal Department for Health and Human Services regarding the feasibility of the academy serving as a federal research center on patient safety;

(d)
Conduct research to identify innovative health care applications using information technology and systems to reduce medical errors, improve patient care, and reduce cost of care, including applications to support electronic disease management and evidence-based medicine;

(e)
Implement pilot projects to determine the impact of various health care applications using information technology and systems on the quality of patient care; 

(f)
Collaborate with health care providers, payors, businesses, governmental agencies, and computer information technology companies to advance the research findings related to the use of health care applications and information systems into the health care delivery system;

(g)
Collect patient safety data from hospitals and health care providers;

(h)
Analyze the root cause for each adverse medical event, medical error, or sentinel event, as defined in Section 2 of this Act, that is reported to the academy or that resulted in a settlement or judgment and provide evidence-based recommendations to the health care provider or health facility that reported the event;

(i)
Analyze the patient safety data to identify processes within the health care delivery systems that contribute to medical errors and provide evidence-based recommendations for systematic changes that would reduce medical errors and improve patient safety statewide;

(j)
Conduct research to determine strategies to lower the cost of health care while not compromising quality of care;

(k)
Investigate civil complaints alleging medical malpractice to determine whether these complaints were meritorious, submit a summary of the findings to the Kentucky Bar Association, and make the summary available to the public; and

(l)
Prepare a summary report of the data collected by the academy related to medical errors, adverse medical events, sentinel events, and the number of civil complaints filed that alleged medical malpractice which were determined to be nonmeritorious, and a summary of any recommendations to prevent recurrence of these events. The report shall be made available to health care providers and the public and shall be submitted to the secretary of the Cabinet for Health Services, the commissioner of the Department of Insurance, and the Legislative Research Commission beginning no later than one (1) year after the implementation of the database and quarterly thereafter. 

(4)
The Cabinet for Health Services shall promulgate administrative regulations to carry out the responsibilities of this section, which shall include but not be limited to establishing the methods for data collection and analysis, timelines for reporting, types of data to be reported, standardized format of data reporting, safeguards for maintaining confidentiality of patient safety data, and the format and content of aggregate reports.
(5)
The academy may receive state appropriations, gifts, grants, revolving funds, fees for services, federal funds, and any other public and private funds.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

(1)
On a voluntary basis, every licensed, registered, or certified health care provider and health care facility shall be encouraged to report every medical error, adverse medical event, sentinel event, and related patient safety data to the academy created in Section 3 of this Act, except that hospitals shall be required to report these events. Patient identifying information shall be removed prior to the data being submitted to the academy.

(2)
A person or entity reporting a medical error, adverse medical event, sentinel event, or patient safety data shall not be held civilly or criminally liable for making any report authorized under this section.

(3)
A supervisor or administrator for any health facility shall not impede or inhibit the reporting authorized under this section. No employer shall take retaliatory action against an employee who in good faith makes a report of a medical error, adverse medical event, or sentinel event, or provides patient safety data to the academy.

(4)
The academy shall remove the identity of the person or the entity making the report and the name of the licensed, registered, or certified health care provider or licensed health facility after the receipt of a complete patient safety data report or after any investigation of a malpractice claim has been completed. The academy shall remove the identity of the plaintiff or plaintiffs and defendant or defendants from any document received from the Administrative Office of the Courts pursuant to Section 5 of this Act after the investigation has been completed.

(5)
Reports of a medical error, adverse medical event, sentinel event, or other patient safety data shall not abrogate obligations to make reports to any licensure board or agency required by state law.

(6)
A report of a medical error, adverse medical event, sentinel event and other patient safety data submitted to the academy, and documents or reports regarding any recommendations, findings, and conclusions of the academy, shall not be subject to the Kentucky open records law and shall be considered privileged and confidential, except that summary reports of aggregate data shall be made public.

(7)
The identity of a person or licensed health care facility reporting a medical error, adverse medical event, or sentinel event and all patient safety data reported and collected under this section and any recommendations, findings, and conclusions of the academy shall not be subject to subpoena, nor shall that information be disclosed or compelled to be produced in any civil, criminal, administrative, or other proceeding or be deemed admissible as evidence in any civil, criminal, administrative, or other tribunal, mediation, or court for any reason, with the exception of the information upon which the report is based, if that information exists independently of the reporting process mandated under this section and is otherwise discoverable under any other provision of law. No person involved in the collection, review, development, or submission of the patient safety data shall be subject to subpoena or be compelled to testify regarding the data submitted to the academy created in Section 3 of this Act. The academy shall not disclose any reports or patient safety data to any professional licensure board.

(8)
Nothing in this section shall be construed to prevent a licensed health care provider from providing his or her patient with information that an adverse medical event occurred.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 27A IS CREATED TO READ AS FOLLOWS:

(1)
At the beginning of each month, every clerk of the Circuit Court shall provide the Administrative Office of the Courts with information sufficient to identify every civil complaint filed with that clerk in Circuit Court or District Court alleging medical malpractice, whether the complaint is an original complaint or a third party complaint.
(2)
Each month, the Administrative Office of the Courts shall transmit to the Academy for Health Care Improvement and Cost Reduction created under Section 3 of this Act the information identifying each medical malpractice complaint identified under subsection (1) of this section.
(3)
The Administrative Office of the Courts and the academy may, by agreement, implement, for the purposes of administrative convenience, an alternative method of identifying and notifying the academy of the filing of a civil medical malpractice complaint, provided that the agreement provides for the identification of every medical malpractice complaint filed in the courts of the Commonwealth.
(4)
Records produced in or relating to civil actions involving medical malpractice shall be open for inspection by the academy, regardless of whether the records are held or controlled by the court or its clerk, or held or controlled by the parties or their attorneys, or held or controlled by third parties, including insurance companies. This right of inspection shall apply regardless of the procedural disposition of the civil action. The academy may cause the holder of the record to duplicate the record and transmit the duplicate copy of the record to the academy, for which the academy may remit a reasonable fee for the actual expense of the duplication, not to exceed ten cents ($0.10) per page for ordinary paper copies and for all other records an amount not to exceed the amounts allowed for the duplication of records obtained from the Kentucky State Medical Examiners Office. Records covered by this section include depositions, interrogatories, records and reports of medical examinations conducted before or after the initiation of the litigation, medical charts and records of care rendered, or any other record, regardless of the medium in which recorded, containing information relating to the provision, or nonprovision, of medical care.
(5)
Records obtained by the academy under this section and any recommendations, findings, and conclusions shall be held in absolute confidence, and shall not, any other provision of law to the contrary notwithstanding, be subject to production or disclosure by subpoena, open records request, or other compelled or voluntary mechanism in any civil, criminal, or administrative proceeding, except that aggregate summary data may be made public.

Section 6.   Sections 1 to 4 of this Act shall be known as the Patient Health Care Quality Act of 2004.

Section 7.   Sections 1 to 5 of this Act shall not be implemented until the presidents of the University of Kentucky and the University of Louisville determine that funding is available to develop the academy and implement its functions.
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