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AN ACT relating to government purchasing.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "community rehabilitation program" means a program that provides directly or facilitates the provision of vocational rehabilitation services to individuals with disabilities, and that provides, singly or in combination, for an individual with a disability to enable the individual to maximize opportunities for employment, including career advancement, through:

(a)
Medical, psychiatric, psychological, social, and vocational services that are provided under one management;

(b)
Testing, fitting, or training in the use of prosthetic and orthotic devices;

(c)
Recreational therapy;

(d)
Physical and occupational therapy;

(e)
Speech, language, and hearing therapy;

(f)
Psychiatric, psychological, and social services, including positive behavior management;

(g)
Assessment for determining eligibility and vocational rehabilitation needs;

(h)
Rehabilitation technology;

(i)
Job development, placement, and retention services;

(j)
Evaluation or control of specific disabilities;

(k)
Orientation and mobility services for individuals who are blind;

(l)
Extended employment;

(m)
Psychosocial rehabilitation services;

(n)
Supported employment services and extended services;

(o)
Services to family members when necessary to the vocational rehabilitation of the individual;

(p)
Personal assistance services; or

(q)
Services similar to the services described in one of subsections (a) through (p).

(2)
The Kentucky State Use Commission is created to enhance the purchase of products and services made and offered by nonprofit agencies and work centers serving the blind, and nonprofit agencies and work centers serving the severely disabled. The Kentucky State Use Commission is attached to the Finance and Administration Cabinet for administrative purposes.

(3)
The functions of the Kentucky State Use Commission shall be to:

(a)
Designate a central nonprofit agency that shall represent all not-for-profit agencies that wish to provide products or services to state governmental agencies. The central nonprofit agency shall be an established organization that represents work centers and other nonprofit programs statewide and shall be approved by the commissioner of the Department of Vocational Rehabilitation as a qualified representative of such organizations. The central nonprofit agency shall facilitate the distribution of work to nonprofit agencies and work centers through direct allocations, subcontracts, or other means, under oversight by the Kentucky State Use Commission. The central nonprofit agency shall charge a fee to participating nonprofit agencies and work centers for facilitating participation by their work centers. The fee shall not exceed rates approved by the Kentucky State Use Commission. The nonprofit agency and work center may factor this fee as an administrative expense into the product's overall cost.

(b)
Negotiate with the nonprofit agencies and work centers and determine the contract award in the event that two (2) or more nonprofit agencies and work centers are offering identical products and services. The Kentucky State Use Commission shall base its decision on the quality of the product or service and the ability to supply the product or service within the requested delivery time.

(c)
Determine annually the current price range on the open market for the product or service offered. 

(d)
Make a listing of the products and services provided by nonprofit agencies and work centers serving the blind and severely disabled available to all governmental agencies and political subdivisions. The list shall identify in detail the products or services and price quotes.

(4)
The membership of the Kentucky State Use Commission shall consist of seven (7) members including the following:

(a)
The secretary or designee of the Finance and Administration Cabinet;

(b)
The secretary or designee of the Economic Development Cabinet;

(c)
The commissioner or designee of the Department for the Blind;

(d)
The commissioner or designee of the Department of Vocational Rehabilitation.

(e)
Two (2) members from nonprofit agencies serving the severely disabled, to be appointed by the Governor; and

(f)
One (1) member representing private business who is knowledgeable about the sale of goods or services to governmental entities, to be appointed by the Governor.

(5)
The terms of members appointed by the Governor shall be for four (4) years and shall not serve more than eight (8) years in any twelve (12) year period. The Governor shall designate one (1) member to serve as chairperson.

(6)
No member of the Kentucky State Use Commission shall receive a salary, fee, or other remuneration for services as a member of the commission, but each member shall be reimbursed for ordinary travel expenses, including meals and lodging, incurred in the performance of duties incident to implementation of the provisions of this section. 

(7)
The Kentucky State Use Commission shall meet at the call of the Governor or the chair, but not less often than four (4) times during each calendar year. A majority of the membership shall constitute a quorum.

(8)
By October 1 of each year, the Kentucky State Use Commission shall submit a report to the Governor and the Legislative Research Commission documenting;

(a)
Dates and agendas of Kentucky State Use Commission meetings;

(b)
Accomplishments in fulfilling its statutory charge;

(c)
The number and dollar value of each contract in effect and the breakdown of contracts awarded to nonproft agencies and work centers serving the blind, and nonprofit agencies and work centers serving the severely disabled. 

(9)
The Kentucky State Use Commission shall use, so far as practical, and subject to the approval of the Governor, secretarial and clerical staff of the executive branch to carry out the provisions of this section.

Section 2.   KRS 45A.465 is amended to read as follows:

As used in KRS 45A.470, the words:

(1)
"Kentucky State Use Commission" means the commission created to enhance and facilitate government purchase of products and services made and offered by nonprofit agencies and work centers serving the blind; and nonprofit agencies and work centers serving the severely disabled.
(2)
"Other individuals with severe disabilities" means an individual or class of individuals with a disability, other than blindness, that constitutes an obstacle to new or continued normal employment.

(3)[(2)]
"Products" means programs, books, tapes, records, processes, packaging, modification, supplies, food, clothing, materials, commodities, equipment of all kinds, and any other article of commerce originally manufactured or assembled or purchased for resale by a qualified nonprofit agency.

(4)[(3)]
"Qualified nonprofit agency for individuals with severe disabilities" means an organization that:

(a)
Is organized and operated in the interest of individuals with severe disabilities; and

(b)
Complies with any applicable occupational health and safety law of the United States and the Commonwealth; and

(c)
In the manufacture or provision of products or services listed or purchased under KRS 45A.470, during the fiscal year employs individuals with severe disabilities for not less than seventy-five percent (75%) of the man hours of direct labor required for the manufacture or provision of the products or services and not less than seventy-five (75%) of man hours of direct labor required for reselling products or services; and

(d)
Is registered and in good standing as a nonprofit organization with the Secretary of State.

(5)[(4)]
"Services" means contractual services; rental services of all kinds; professional, technical, or artistic services; and other personal performance of work by officers, employees, or beneficiaries of a nonprofit agency.

(6)[(5)]
"State agency" means those spending agencies subject to the state purchasing requirements of this code and any regulations promulgated pursuant thereto.

Section 3.   KRS 45A.470 is amended to read as follows:

(1)
All governmental bodies and political subdivisions of this state shall, when purchasing commodities or services, purchase[give first preference to] the products made by the Department of Corrections, Division of Prison Industries, as required by KRS 197.210. If products or services are not purchased from the Department of Corrections, Division of Prison Industries, purchases[Second preference] shall be made from nonprofit agencies and work centers serving the blind and nonprofit agencies and work centers serving the severely disabled, when products and services are available,[be given to the Kentucky industries for the blind as described in KRS 163.450 to 163.470 through June 30, 2000, and thereafter to any products produced by Kentucky Industries for the Blind, Incorporated or any other nonprofit corporation with which the Department for the Blind contracts under KRS 163.480(2)] to further the purposes of KRS Chapter 163 and agencies of individuals with severe disabilities as described in KRS 45A.465. Notwithstanding any other provision of KRS Chapter 45A, Kentucky Correctional Industries, nonprofit agencies and work centers serving the blind, and nonprofit agencies and work centers serving the severely disabled shall not be required to engage in competitive or noncompetitive bidding.
(2)
The Kentucky State Use Commission[Finance and Administration Cabinet] shall make a list of commodities and services provided by nonprofit[these] agencies and work centers serving the blind, and nonprofit agencies and work centers serving the severely disabled[and organizations] available to all governmental bodies and political subdivisions. The Finance and Administration Cabinet shall make a list of commodities and services provided by the Kentucky Correctional Industries available to all government bodies and political subdivisions[ The list shall identify in detail the commodity or service the agency or organization may supply and the price].

(3)
The Finance and Administration Cabinet shall annually determine, and assist the Kentucky State Use Commission in its annual determination of the current price range for the commodities and services offered using[from] its experience and data in purchasing these commodities or services on the open market[. The prices quoted by these agencies or organizations shall not exceed the current price range].

(4)
The Department for the Blind within the Cabinet for Workforce Development and qualified agencies for individuals with severe disabilities shall annually cause to be made available to the Kentucky State Use Commission[Finance and Administration Cabinet], lists of the products or services available.

(5)
If two (2) or more of the nonprofit agencies and work centers[or qualified nonprofit organizations] wish to supply identical commodities or services, the Kentucky State Use Commission[Finance and Administration Cabinet] shall conduct negotiations with the parties to determine which shall be awarded the contract.[ The decision of the Finance and Administration Cabinet shall be based upon quality of the commodity or service and the ability of the respective agencies to supply the commodity or service within the requested delivery time.]

Section 4.   KRS 45A.080 is amended to read as follows:

(1)
Except as provided by KRS 45A.470, contracts exceeding the amount provided by KRS 45A.100 shall be awarded by competitive sealed bidding unless it is determined in writing that this method is not practicable. Factors to be considered in determining whether competitive sealed bidding is not practicable shall include:

(a)
Whether specifications can be prepared that permit award on the basis of best value; and

(b)
The available sources, the time and place of performance, and other relevant circumstances as are appropriate for the use of competitive sealed bidding.

(2)
The invitation for bids shall state that awards shall be made on the basis of best value. In any contract which is awarded under an invitation to bid which requires delivery by a specified date and imposes a penalty for late delivery, if the delivery is late, the contractor shall be given the opportunity to present evidence that the cause of the delay was beyond his control. If it is the opinion of the purchasing officer that there is sufficient justification for delayed delivery, the purchasing officer may adjust or waive any penalty that is provided for in the contract.

(3)
Adequate public notice of the invitation for bids shall be given a sufficient time prior to the date set forth for the opening of bids. The notice may include posting on the Internet or publication in a newspaper or newspapers of general circulation in the state as determined by the secretary of the Finance and Administration Cabinet not less than seven (7) days before the date set for the opening of the bids. The provisions of this subsection shall also apply to price contracts and purchase contracts of state institutions of higher education.

(4)
Bids shall be opened publicly at the time and place designated in the invitation for bids. At the time the bids are opened, the purchasing agency shall announce the agency's engineer's estimate, if applicable, and make it a part of the agency records pertaining to the letting of any contract for which bids were received. Each bid, together with the name of the bidder and the agency's engineer's estimate, shall be recorded and be open to public inspection. Electronic bid opening and posting of the required information for public viewing shall satisfy the requirements of this subsection.

(5)
The contract shall be awarded by written notice to the responsive and responsible bidder whose bid offers the best value.

(6)
Correction or withdrawal of bids shall be allowed only to the extent permitted by regulations issued by the secretary.

Section 5.   KRS 45A.085 is amended to read as follows:

(1)
When, under administrative regulations promulgated by the secretary or under KRS 45A.180, the purchasing officer determines in writing that the use of competitive sealed bidding is not practicable, and except as provided in KRS 45A.095,[ and] 45A.100, and KRS 45A.470, a contract may be awarded by competitive negotiation.

(2)
Adequate public notice of the request for proposals shall be given in the same manner and circumstances as provided in KRS 45A.080(3).

(3)
Contracts other than contracts for projects utilizing an alternative project delivery method under KRS 45A.180 may be competitively negotiated when it is determined in writing by the purchasing officer that the bids received by competitive sealed bidding either are unreasonable as to all or part of the requirements, or were not independently reached in open competition, and for which each competitive bidder has been notified of the intention to negotiate and is given reasonable opportunity to negotiate.

(4)
Contracts for projects utilizing an alternative project delivery method shall be processed in accordance with KRS 45A.180.

(5)
The request for proposals shall indicate the relative importance of price and other evaluation factors.

(6)
Award shall be made to the responsible offeror whose proposal is determined in writing to be the most advantageous to the Commonwealth, taking into consideration price and the evaluation factors set forth in the request for proposals.

(7)
Written or oral discussions shall be conducted with all responsible offerors who submit proposals determined in writing to be reasonably susceptible of being selected for award. Discussions shall not disclose any information derived from proposals submitted by competing offerors. Discussions need not be conducted:

(a)
With respect to prices, where the prices are fixed by law or administrative regulation, except that consideration shall be given to competitive terms and conditions;

(b)
Where time of delivery or performance will not permit discussions; or

(c)
Where it can be clearly demonstrated and documented from the existence of adequate competition or prior experience with the particular supply, service, or construction item, that acceptance of an initial offer without discussion would result in fair and reasonable best value procurement, and the request for proposals notifies all offerors of the possibility that award may be made on the basis of the initial offers.

Section 6.   KRS 45A.095 is amended to read as follows:

(1)
A contract may be made by noncompetitive negotiation only for sole source purchases, or when competition is not feasible, as determined by the purchasing officer in writing prior to award, under administrative regulations promulgated by the secretary of the Finance and Administration Cabinet or the governing boards of universities operating under KRS Chapter 164A, or pursuant to KRS 45A.470, or when emergency conditions exist. Sole source is a situation in which there is only one (1) known capable supplier of a commodity or service, occasioned by the unique nature of the requirement, the supplier, or market conditions. Insofar as it is practical, no less than three (3) suppliers shall be solicited to submit written or oral quotations whenever it is determined that competitive sealed bidding is not feasible. Award shall be made to the supplier offering the best value. The names of the suppliers submitting quotations and the date and amount of each quotation shall be placed in the procurement file and maintained as a public record. Competitive bids may not be required:

(a)
For contractual services where no competition exists, such as telephone service, electrical energy, and other public utility services;

(b)
Where rates are fixed by law or ordinance;

(c)
For library books;

(d)
For commercial items that are purchased for resale;

(e)
For interests in real property;

(f)
For visiting speakers, professors, expert witnesses, and performing artists;

(g)
For personal service contracts executed pursuant to KRS 45A.690 to 45A.725; and

(h)
For agricultural products in accordance with KRS 45A.645.

(2)
The chief procurement officer, the head of a using agency, or a person authorized in writing as the designee of either officer may make or authorize others to make emergency procurements when an emergency condition exists.

(3)
An emergency condition is a situation which creates a threat or impending threat to public health, welfare, or safety such as may arise by reason of fires, floods, tornadoes, other natural or man-caused disasters, epidemics, riots, enemy attack, sabotage, explosion, power failure, energy shortages, transportation emergencies, equipment failures, state or federal legislative mandates, or similar events. The existence of the emergency condition creates an immediate and serious need for services, construction, or items of tangible personal property that cannot be met through normal procurement methods and the lack of which would seriously threaten the functioning of government, the preservation or protection of property, or the health or safety of any person.

(4)
The Finance and Administration Cabinet may negotiate directly for the purchase of contractual services, supplies, materials, or equipment in bona fide emergencies regardless of estimated costs. The existence of the emergency shall be fully explained, in writing, by the head of the agency for which the purchase is to be made. The explanation shall be approved by the secretary of the Finance and Administration Cabinet and shall include the name of the vendor receiving the contract along with any other price quotations and a written determination for selection of the vendor receiving the contract. This information shall be filed with the record of all such purchases and made available to the public. Where practical, standard specifications shall be followed in making emergency purchases. In any event, every effort should be made to effect a competitively established price for purchases made by the state.

Section 7.   KRS 45A.365 is amended to read as follows:

(1)
All contracts or purchases shall be awarded by competitive sealed bidding, except as otherwise provided by KRS 45A.370 to 45A.385, 45A.470, and for the purchase of wholesale electric power by municipal utilities as provided in KRS 96.901(1).

(2)
The invitation for bids shall state that the award shall be made on the basis of the lowest bid price or the lowest evaluated bid price. If the latter is used, the objective measurable criteria to be utilized shall be set forth in the invitation for bids.

(3)
Adequate public notice of the invitation for bids shall be given prior to the date set forth for the opening of bids. The notice may include posting on the Internet or publication in a newspaper of general circulation in the local jurisdiction not less than seven (7) days before the date set for the opening of the bids. The public notice shall include the time and place the bids will be opened and the time and place where the specifications may be obtained.

(4)
The bids shall be opened publicly at the time and place designated in the invitation for bids. Each bid, together with the name of the bidder, shall be recorded and be open to public inspection. Electronic bid opening and posting of the required information for public viewing shall satisfy the requirements of this subsection.

(5)
A contract shall be awarded with reasonable promptness by written notice to the responsive and responsible bidder whose bid is either the lowest bid price or the lowest evaluated bid price.

(6)
The local public agency may allow the withdrawal of a bid where there is a patent error on the face of the bid document, or where the bidder presents sufficient evidence, substantiated by bid worksheets, that the bid was based upon an error in the formulation of the bid price.

Section 8.   KRS 45A.370 is amended to read as follows:

(1)
If a purchase cannot be made pursuant to KRS 45A.470, a local public agency may contract or purchase through competitive negotiation upon a written finding that:

(a)
Specifications cannot be made sufficiently specific to permit award on the basis of either the lowest bid price or the lowest evaluated bid price, including, but not limited to, contracts for experimental or developmental research work, or highly complex equipment which requires technical discussions, and other nonstandard supplies, services, or construction; or

(b)
Sealed bidding is inappropriate because the available sources of supply are limited, the time and place of performance cannot be determined in advance, the price is regulated by law, or a fixed price contract is not applicable; or

(c)
The bid prices received through sealed bidding are unresponsive or unreasonable as to all or part of the requirements, or are identical or appear to have been the result of collusion; provided each responsible bidder is notified of the intention to negotiate and is given a reasonable opportunity to negotiate, and the negotiated price is lower than the lowest rejected bid by any responsible bidder.

(2)
Proposals shall be solicited through public notice pursuant to KRS 45A.365(3) or any other means which can be demonstrated to notify an adequate number of qualified sources to permit reasonable competition consistent with the nature and requirement of the procurement. The request for proposals shall indicate the factors to be considered in the evaluation and the relative importance of each factor.

(3)
Written or oral discussions shall be conducted with all responsible offerors who submit proposals determined in writing to be reasonably susceptible of being selected for award. Discussions shall not disclose any information derived from proposals submitted by competing offerors. Discussions need not be conducted:

(a)
With respect to prices, where such prices are fixed by law or regulation except that consideration shall be given to competitive terms and conditions; or

(b)
Where time of delivery or performance will not permit discussions; or

(c)
Where it can be clearly demonstrated and documented from the existence of adequate competition or accurate prior cost experience with that particular supply, service, or construction item that acceptance of an initial offer without discussion would result in fair and reasonable prices and the request for proposal notifies all offerors of the possibility that award may be made on the basis of initial offers.

(4)
If discussions pertaining to the revision of the specifications or quantities are held with any potential offeror, all other potential offerors shall be afforded an opportunity to take part in such discussions. A request for proposals based on revised specifications or quantities shall be issued as promptly as possible, shall provide for an expeditious response to the revised requirements and shall be awarded upon the basis of the lowest bid price or lowest evaluated bid price submitted by any responsive and responsible offeror. No discussion shall be conducted with offerors after submission of revised proposals except for a compelling reason as determined in writing by the local public agency. The request for proposals shall state that an award is to be made without discussion except as herein provided.

(5)
Award shall be made to the responsible offeror whose proposal is determined in writing to be the most advantageous to the local public agency based upon the evaluation factors set forth in the request for proposals.

Section 9.   KRS 45A.380 is amended to read as follows:

A local public agency may contract or purchase through noncompetitive negotiation only when a purchase cannot be made pursuant to KRS 45A.470, a written determination is made that competition is not feasible, and it is further determined in writing by a designee of the local public agency that: 

(1)
An emergency exists which will cause public harm as a result of the delay in competitive procedures; or 

(2)
There is a single source within a reasonable geographical area of the product or service to be procured; or 

(3)
The contract is for the services of a licensed professional, such as attorney, physician, psychiatrist, psychologist, certified public accountant, registered nurse, or educational specialist; a technician such as a plumber, electrician, carpenter, or mechanic; or an artist such as a sculptor, aesthetic painter, or musician, provided, however, that this provision shall not apply to architects or engineers providing construction management services rather than professional architect or engineer services; or 

(4)
The contract is for the purchase of perishable items purchased on a weekly or more frequent basis, such as fresh fruits, vegetables, fish or meat; 

(5)
The contract is for replacement parts where the need cannot be reasonably anticipated and stockpiling is not feasible; 

(6)
The contract is for proprietary items for resale; 

(7)
In school districts the contract relates to an enterprise in which the buying or selling by students is a part of the educational experience; 

(8)
The contract or purchase is for expenditures made on authorized trips outside of the boundaries of the local public agency; 

(9)
The contract is for the purchase of supplies which are sold at public auction or by receiving sealed bids; 

(10)
The contract is for group life insurance, group health and accident insurance, group professional liability insurance, worker's compensation insurance, and unemployment insurance; or 

(11)
The contract is for a sale of supplies at reduced prices that will afford a purchase at savings to the local public agency.
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