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AN ACT relating to revenue and taxation, making an appropriation therefor, and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 138.130 is amended to read as follows:

As used in KRS 138.130 to 138.205, unless the context requires otherwise:

(1)
"Cabinet" means the Revenue Cabinet.

(2)
"Manufacturer" means any person who manufactures or produces cigarettes, smokeless tobacco products, or other tobacco products within or without this state.

(3)
"Retailer" means any person who sells to a consumer or to any person for any purpose other than resale.

(4)
"Sale at retail" means[shall mean] a sale to any person for any other purpose other than resale.

(5)
"Cigarettes" means[shall mean and include] any roll for smoking made wholly or in part of tobacco, or any substitute for tobacco, irrespective of size or shape and whether or not the[such] tobacco is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material, excepting tobacco.

(6)
"Sale" or "sell" means[shall mean] any transfer for a consideration, exchange, barter, gift, offer for sale, advertising for sale, soliciting an order for cigarettes, other tobacco products, or smokeless tobacco products, and distribution in any manner or by any means whatsoever.

(7)
"Tax evidence" means[shall mean and include] any stamps, metered impressions or other indicia prescribed by the cabinet by regulation as a means of denoting the payment of tax.

(8)
"Person" means[shall mean and include] any individual, firm, copartnership, joint venture, association, municipal or private corporation whether organized for profit or not, the Commonwealth of Kentucky or any of its political subdivisions, an estate, trust or any other group or combination acting as a unit, and the plural as well as the singular.

(9)
"Resident wholesaler" means[shall mean] any person who purchases at least seventy-five percent (75%) of all cigarettes, other tobacco products, or smokeless tobacco products purchased by the wholesaler[him] directly from the[ cigarette] manufacturer on which the[ cigarette] tax provided for in KRS 138.130 to 138.205 is unpaid, and who maintains an established place of business in this state where the wholesaler[he] attaches cigarette tax evidence, or receives untaxed cigarettes, other tobacco products, or smokeless tobacco products.

(10)
"Nonresident wholesaler" means[shall mean] any person who purchases cigarettes, other tobacco products, or smokeless tobacco products directly from the manufacturer and maintains a permanent location or locations outside this state where Kentucky cigarette tax evidence is attached or from where Kentucky cigarette tax is reported and paid.

(11)
"Sub-jobber" means[shall mean] any person who purchases cigarettes, other tobacco products, or smokeless tobacco products from a wholesaler licensed under KRS 138.195 on which the tax imposed by Section 2 of this Act[Kentucky cigarette tax] has been paid and makes them available to retailers for resale. No person shall be deemed to make cigarettes, other tobacco products, or smokeless tobacco products available to retailers for resale unless the[such] person certifies and establishes to the satisfaction of the cabinet that firm arrangements have been made to regularly supply at least five (5) retail locations with Kentucky tax-paid cigarettes, other tobacco products, or smokeless tobacco products for resale in the regular course of business.

(12)
"Vending machine operator" means[shall mean] any person who operates one (1) or more cigarette, other tobacco products, or smokeless tobacco products vending machines.

(13)
"Transporter" means[shall mean] any person transporting untax-paid cigarettes, other tobacco products, or smokeless tobacco products obtained from any source to any destination within this state, other than cigarettes, other tobacco products, or smokeless tobacco products transported by the manufacturer thereof.

(14)
"Unclassified acquirer" means[shall mean] any person in this state who acquires cigarettes, other tobacco products, or smokeless tobacco products from any source on which the tax imposed by Section 2 of this Act[Kentucky cigarette tax] has not been paid, and who is not a person otherwise required to be licensed under the provisions of KRS 138.195.

(15)
"Other tobacco products" means any product made from tobacco, other than a cigarette as defined in subsection (5) of this section, or smokeless tobacco product as defined as subsection (16) of this section, that is made for smoking.

(16)
"Smokeless tobacco products" means snuff and any product made from tobacco other than a cigarette as defined in subsection (5) of this section, or other tobacco products as defined in subsection (15) of this section, that is prepared in such a manner to be suitable for chewing only and not suitable for smoking as described in subsection (5) of this section.

(17)
"Wholesale sale" means a sale made for the purpose of resale in the regular course of business.
Section 2.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes. This tax shall be paid only once, regardless of the number of times the cigarettes may be sold in this state.

(2)
Effective June 1, 2005, a surtax shall be paid in addition to the tax levied in subsection (1) of this section at a proportionate rate of seventy-five cents ($0.75) on each twenty (20) cigarettes. The rate shall be adjusted every third year on June 1. The adjustment shall be based on the weighted average of cigarette excise taxes for all states. The weights used in calculating the weighted average cigarette excise tax per state shall be equal to the total cigarette pack sales per state. The Revenue Cabinet shall collect necessary data to calculate the weighted average of cigarette excise taxes and shall promulgate an administrative regulation pursuant KRS 13A to establish the adjusted surtax rate that shall be effective June 1, 2008 and adjusted every third year on June 1. This tax shall be paid only once, at the same time the tax imposed by subsection (1) of this section is paid, regardless of the number of times the cigarettes may be sold in the state. 
(3)
Effective June 1, 2005, a tax shall be imposed upon all wholesalers of other tobacco products and smokeless tobacco products at the rate of thirty-two percent (32%) of the gross receipts of any wholesaler derived from wholesale sales made within the Commonwealth. This tax shall be paid only once, regardless of the number of times the tobacco product may be sold in the state.

(4)
Taxes received under subsections (2) and (3) of this section shall be deposited into the fund established under Section 11 of this Act.
SECTION 3.   A NEW SECTION OF KRS 138.130 TO 138.205 IS CREATED TO READ AS FOLLOWS:

(1)
Every retailer, resident wholesaler, nonresident wholesaler, and unclassified acquirer shall take a physical inventory of all cigarettes in packages bearing Kentucky tax stamps, and all unaffixed Kentucky cigarette tax stamps possessed by them or in their control at 12:01 a.m. on May 31, 2005. Inventory of cigarettes in vending machines may be accomplished by an actual physical inventory; by estimating the cigarettes in vending machines by reporting one-half (1/2) of the normal fill capacity of the machines, as reflected in individual inventory records maintained for vending machines; or by a combination of these methods.

(2)
Every retailer, resident wholesaler, nonresident wholesaler, and unclassified acquirer shall, on or before July 1, 2005, file a return with the Revenue Cabinet on a form prescribed by the cabinet showing the entire wholesale and resale inventories of cigarettes in packages bearing Kentucky tax stamps, and all unaffixed Kentucky cigarette tax stamps possessed by them or in their control at 12:01 a.m. on May 31, 2005. 

(3)
Every retailer, resident wholesaler, nonresident wholesaler, and unclassified acquirer shall pay with the filing of the return required by subsection (2) of this section a floor stock tax at a rate equal to that imposed by subsection (2) of Section 2 of this Act, with the calculation based upon the number of cigarettes in packages bearing a Kentucky tax stamp and unaffixed Kentucky tax stamps in their possession or control at 12:01 a.m. on May 31, 2005.

Section 4.   KRS 138.146 is amended to read as follows:

(1)
The[ cigarette] tax imposed by KRS 138.130 to 138.205 shall be due when any licensed wholesaler or unclassified acquirer takes possession within this state of untax-paid cigarettes.

(2)
The tax shall be paid by the purchase of stamps by a resident wholesaler within forty-eight (48) hours after the wholesaler receives the cigarettes[ are received by him]. A stamp shall be affixed to each package of an aggregate denomination not less than the amount of the tax on the package[upon the contents thereof]. The affixed stamp[, so affixed,] shall be prima facie evidence of payment of tax. Unless[ such] stamps have been previously affixed, they shall be[ so] affixed by each resident wholesaler prior to the delivery of any cigarettes to a retail location or any person in this state. The evidence of tax payment shall be affixed to each individual package of cigarettes by a nonresident wholesaler prior to the introduction or importation of the cigarettes into the territorial limits of this state. The evidence of tax payment shall be affixed by an unclassified acquirer within twenty-four (24) hours after the cigarettes are received by the unclassified acquirer[him].

(3)
The cabinet shall by regulation prescribe the form of cigarette tax evidence, the method and manner of the sale and distribution of[ such] cigarette tax evidence, and the method and manner that tax[such] evidence shall be affixed to the cigarettes. All cigarette tax evidence prescribed by the cabinet shall be designed and furnished in a fashion to permit identification of the person that affixed the cigarette tax evidence to the particular package of cigarettes, by means of numerical rolls or other mark on the cigarette tax evidence. The cabinet shall maintain for at least three (3) years information identifying the person that affixed the cigarette tax evidence to each package of cigarettes. This information shall not be kept confidential or exempt from disclosure to the public through open records.

(4)
Units of cigarette tax evidence shall be sold at their face value, but the cabinet shall allow as compensation to any licensed wholesaler an amount of tax evidence equal to thirty cents ($0.30) face value for each three dollars ($3) of tax evidence purchased at face value and attributable to the tax assessed in subsection (1) of Section 2 of this Act. No compensation shall be allowed for tax evidence purchased at face value attributable to the tax assessed in subsection (2) of Section 2 of this Act. The cabinet shall have the power to withhold compensation from any licensed wholesaler for failure to abide by any provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder. Any refund or credit for unused cigarette tax evidence shall be reduced by the amount allowed as compensation at the time of purchase.

(5)
No tax evidence may be affixed, or used in any way, by any person other than the person purchasing the[such] evidence from the cabinet.[ Such] Tax evidence may not be transferred or negotiated, and may not, by any scheme or device, be given, bartered, sold, traded, or loaned to any other person. Unaffixed tax evidence may be returned to the cabinet for credit or refund for any reason satisfactory to the cabinet.

(6)
In the event any retailer shall receive into his possession cigarettes to which evidence of Kentucky tax payment is not properly affixed, he shall within twenty-four (24) hours notify the cabinet of such fact. Such notice shall be in writing, and shall give the name of the person from whom such cigarettes were received, and the quantity of such cigarettes, and such written notice may be given to any field agent of the cabinet. The written notice may also be directed to the secretary of revenue, Frankfort, Kentucky. If such notice is given by means of the United States mail, it shall be sent by certified mail. Any such cigarettes shall be retained by such retailer, and not sold, for a period of fifteen (15) days after giving the notice provided in this subsection. The retailer may, at his option, pay the tax due on any such cigarettes according to rules and regulations to be prescribed by the cabinet, and proceed to sell the same after such payment.

(7)
Cigarettes stamped with the cigarette tax evidence of another state shall at no time be commingled with cigarettes on which the Kentucky cigarette tax evidence has been affixed, but any licensed wholesaler, licensed sub-jobber, or licensed vending machine operator may hold cigarettes stamped with the tax evidence of another state for any period of time, subsection (2) of this section notwithstanding.

Section 5.   KRS 138.165 is amended to read as follows:

(1)
It is declared to be the legislative intent of KRS 138.130 to 138.205 that any untax-paid cigarettes held, owned, possessed, or in control of any person other than as provided in KRS 138.130 to 138.205 are contraband and subject to seizure and forfeiture as set out in this section.

(2)
Whenever any peace officer of this state, or any representative of the cabinet, finds any untax-paid cigarettes within the borders of this state in the possession of any person other than a licensee authorized to possess untax-paid cigarettes by the provisions of KRS 138.130 to 138.205, such cigarettes shall be immediately seized and stored in a depository to be selected by the officer or agent. At the time of seizure, the officer or agent shall deliver to the person in whose custody the cigarettes are found a receipt for the cigarettes. The receipt shall state on its face that any inquiry concerning any goods seized shall be directed to the secretary of revenue, Frankfort, Kentucky. Immediately upon seizure, the officer or agent shall notify the secretary of revenue of the nature and quantity of the goods seized. Any seized goods shall be held for a period of twenty (20) days and if after such period no person has claimed the cigarettes as his property, the secretary shall cause the same to be exposed to public sale to any person authorized to purchase untax-paid cigarettes. The sale shall be on notice published pursuant to KRS Chapter 424. All proceeds, less the cost of sale, from the sale shall be paid into the Kentucky State Treasury for general fund purposes.

(3)
It is declared to be the legislative intent that any vending machine used for dispensing cigarettes on which Kentucky cigarette tax has not been paid is contraband and subject to seizure and forfeiture. In the event any peace officer or agent of the cabinet finds any vending machine within the borders of this state dispensing untax-paid cigarettes, he shall immediately seize the vending machine and store the same in a safe place selected by him. He shall thereafter proceed as provided in subsection (2) of this section and the secretary of revenue shall cause the vending machine to be sold, and the proceeds applied, as set out in subsection (2) of this section.

(4)
No cigarettes, on which the tax imposed by KRS 138.130 to 138.205 has not been paid, shall be transported within this state by any person other than a manufacturer or a person licensed under the provisions of KRS 138.195. It is declared to be the legislative intent that any motor vehicle used to transport any such cigarettes by other persons is contraband and subject to seizure and forfeiture. If[In the event] any peace officer or agent of the cabinet finds any such motor vehicle, the vehicle shall be seized immediately and stored in a safe place[he shall immediately seize the motor vehicle and store it in a safe place specified by him]. The peace officer or agent of the department[He] shall thereafter proceed as provided in subsection (2) of this section and the secretary of revenue shall cause the motor vehicle to be sold, and the proceeds applied, as set out in subsection (2) of this section.

(5)
The owner or any person having an interest in any goods, machines or vehicles seized as provided under subsections (1) to (4) of this section may apply to the secretary of revenue for remission of the forfeiture for good cause shown. If it is shown to the satisfaction of the Revenue Cabinet that the owner was without fault in the possession, dispensing or transportation of the untax-paid cigarettes, the Revenue Cabinet[he] shall remit the forfeiture. If the Revenue Cabinet[In the event he] determines that the possession, dispensing or transportation of untax-paid cigarettes was willful or intentional the Revenue Cabinet[he] may nevertheless remit the forfeiture on condition that the owner pay a penalty to be prescribed by the Revenue Cabinet[him] of not more than fifty percent (50%) of the value of the property[thing] forfeited. All taxes due on untax-paid cigarettes shall be paid in addition to the penalty, if any.

(6)
Any party aggrieved by an order entered hereunder may appeal to the Kentucky Board of Tax Appeals in the manner provided by law.

Section 6.   KRS 138.195 is amended to read as follows:

(1)
No person other than a manufacturer shall acquire cigarettes in this state on which the Kentucky cigarette tax has not been paid, nor act as a resident wholesaler, nonresident wholesaler, vending machine operator, sub-jobber, transporter or unclassified acquirer of such cigarettes without first obtaining a license from the cabinet as set out in this section.

(2)
Each resident wholesaler shall secure a separate license for each place of business at which cigarette tax evidence is affixed or at which cigarettes on which the Kentucky cigarette tax has not been paid are received. Each nonresident wholesaler shall secure a separate license for each place of business at which evidence of Kentucky cigarette tax is affixed or from where Kentucky cigarette tax is reported and paid. Such a license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(3)
Each sub-jobber shall secure a separate license for each place of business from which Kentucky tax-paid cigarettes are made available to retailers, whether such place of business is located within or without this state. Such license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(4)
Each vending machine operator shall secure a license for the privilege of dispensing Kentucky tax-paid cigarettes by vending machines. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of twenty-five dollars ($25) for each year or portion thereof for which such license is secured. No vending machine shall be operated within this Commonwealth without having prominently affixed thereto the name of its operator, together with the license number assigned to such operator by the cabinet. The cabinet shall prescribe by regulation the manner in which the information shall be affixed to the vending machine.

(5)
Each transporter shall secure a license for the privilege of transporting cigarettes within this state. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which such license is secured. No transporter shall transport any cigarettes without having in actual possession an invoice or bill of lading therefor, showing the name and address of the consignor and consignee, the date acquired by the transporter, the name and address of the transporter, the quantity of cigarettes being transported, together with the license number assigned to such transporter by the cabinet.

(6)
Each unclassified acquirer shall secure a license for the privilege of acquiring cigarettes on which the Kentucky cigarette tax has not been paid. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which such license is secured.

(7)
Nothing in KRS 138.130 to 138.205 shall be construed to prevent the cabinet from requiring a person to purchase more than one (1) license if the nature of such person's business is so diversified as to justify such requirement.

(8)
The cabinet may by regulation require any person licensed under the provisions of this section to supply such information concerning his business, sales or any privilege exercised, as is deemed reasonably necessary for the regulation of such licensees, and to protect the revenues of the state. Failure on the part of such licensee to comply with the provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder, or to permit an inspection of premises, machines or vehicles by an authorized agent of the cabinet at any reasonable time shall be grounds for the revocation of any license issued by the cabinet, after due notice and a hearing by the cabinet. The secretary of revenue may assign a time and place for such hearing and may appoint a conferee who shall conduct a hearing, receive evidence and hear arguments. Such conferee shall thereupon file a report with the secretary together with a recommendation as to the revocation of such license. From any revocation made by the secretary of revenue on such report, the licensee may prosecute an appeal to the Kentucky Board of Tax Appeals as provided by law. Any person whose license has been revoked for the willful violation of any provision of KRS 138.130 to 138.205 shall not be entitled to any license provided for in this section, or have any interest in any such license, either disclosed or undisclosed, either as an individual, partnership, corporation or otherwise, for a period of one (1) year after such revocation.

(9)
No license issued pursuant to the provisions of this section shall be transferable or negotiable except that a license may be transferred between an individual and a corporation, if that individual is the exclusive owner of that corporation, or between a subsidiary corporation and its parent corporation.

(10)
Every manufacturer located or doing business in this state shall keep written records of all shipments of cigarettes, other tobacco products, or smokeless tobacco products to persons within this state, and shall submit reports of such shipments as the cabinet may require by regulation.

(11)
No person licensed under this section except nonresident wholesalers shall either sell to or purchase from any other such licensee untax-paid cigarettes.

(12)
Wholesalers of other tobacco products and smokeless tobacco products shall pay and report the tax levied by subsection (3) of Section 2 of this Act on or before the twentieth day of the calendar month following the month in which the possession or title of the other tobacco products or smokeless tobacco products are transferred from the wholesaler to retailers or consumers in this state. The Revenue Cabinet shall promulgate administrative regulations setting forth the details of the reporting requirements.

(13)
A tax return shall be filed for each reporting period whether or not tax is due.

SECTION 7.   A NEW SECTION OF KRS 138.130 TO 138.205 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of this chapter to the contrary, the president, vice president, secretary, treasurer, or any other person holding any equivalent corporate office of any corporation subject to the provisions of KRS 138.130 to 138.205 shall be personally and individually liable, both jointly and severally, for the taxes imposed under KRS 138.130 to 138.205.
(2)
Corporate dissolution, withdrawal of the corporation from the state, or the cessation of holding any corporate office shall not discharge the liability of any person. The personal and individual liability shall apply to every person holding a corporate office at the time the tax becomes or became due.

(3)
Notwithstanding any other provision of this chapter, KRS 275.150, or 362.220(2) to the contrary, the managers of a limited liability company and the partners of a registered limited liability partnership or any other person holding any equivalent office of a limited liability company or a registered limited liability partnership subject to the provisions of KRS 138.130 to 138.205 shall be personally and individually liable, both jointly and severally, for the tax imposed under KRS 138.130 to 138.205.

(4)
Dissolution, withdrawal of the limited liability company or registered limited liability partnership from the state, or the cessation of holding any office shall not discharge the liability of any person. The personal and individual liability shall apply to every manager of a limited liability company and partner of a registered limited liability partnership at the time the tax becomes or became due.
(5)
No person shall be personally and individually liable under this section who had no authority to collect, truthfully account for, or pay over any tax imposed by KRS 138.130 to 138.205 at the time the tax imposed becomes or became due.

(6)
"Taxes" as used in this section include interest accrued at the rate provided by KRS 131.183, all applicable penalties imposed under the provisions of this chapter, and all applicable penalties imposed under the provisions of KRS 131.180, 131.410 to 131.445, and 131.990.

Section 8.   KRS 248.652 is amended to read as follows:

There is established in the State Treasury a permanent and perpetual fund to be known as the "Agricultural Diversification and Development Fund" to which shall be credited any increase in the cigarette excise tax levied under KRS 138.140(1) subsequent to July 15, 1998; gifts; bequests; endowments; grants from the United States government, its agencies and instrumentalities; any funds from the tobacco settlement agreement or related federal legislation for tobacco farmers or tobacco-dependent communities specifically appropriated to this fund by the General Assembly from the fund created in KRS 248.654; and funds received from any other sources, public or private. The fund shall be administered by the Agricultural Diversification and Development Council created under KRS 248.650.

Section 9.   KRS 438.335 is amended to read as follows:

The Department of Agriculture shall carry out the provisions of KRS 438.305 to 438.340 as they relate to educating the public and sellers of tobacco products about provisions and penalties of KRS 438.305 to 438.340. The Department of Agriculture shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by KRS 138.140(1) and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of these education efforts.

Section 10.   KRS 438.337 is amended to read as follows:

(1)
Except for violations of the provisions of KRS 438.311, 438.313, and 438.315 by a juvenile, which shall be under the jurisdiction of the juvenile session of the District Court, the Department of Alcoholic Beverage Control shall carry out the enforcement provisions of KRS 438.305 to 438.340.

(2)
The Department of Alcoholic Beverage Control shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by KRS 138.140(1) to be deposited in a trust and agency account created in the State Treasury, and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of enforcement of KRS 438.305 to 438.340.

(3)
The Department of Alcoholic Beverage Control shall be responsible for maintaining statistics for compilation of required reports to be submitted to the United States Department of Health and Human Services.

(4)
The Department of Alcoholic Beverage Control shall devise a plan and time frame for enforcement to determine by random inspection if the percentage of retailers or distributors making illegal sales to minors does or does not exceed federal guidelines preventing tobacco sales to minors.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 41 IS CREATED TO READ AS FOLLOWS:

There is hereby created a fund in the State Treasury to be known as the tobacco use prevention and health care fund. All moneys received from subsections (2) and (3) of Section 2 of this Act, along with accrued interest, shall be credited to the tobacco use prevention and health care fund and moneys not expended in any fiscal year shall not lapse but shall be carried forward to the next fiscal year. Funds are hereby appropriated and shall be disbursed by the State Treasurer for the following purposes:
(1)
Fifteen percent (15%), not to exceed twenty million dollars ($20,000,000) per fiscal year, to the Cabinet for Health Services, Department for Public Health, for smoking prevention and cessation;

(2)
Eighty-five percent (85%), not to exceed two hundred fifty million dollars ($250,000,000) to fund the Kentucky Small Employer Health Reinsurance Program established in Sections 12 to 15 of this Act; and

(3)
Any funds received above the amounts specified in subsections (1) and (2) of this section shall be deposited into the state general fund.

SECTION 12.   A NEW SECTION OF SUBTITLE 17A OF CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 12 to 15 of this Act, unless the context requires otherwise:

(1)
(a)
A "qualifying small employer" means an employer that is either: 
1.
An individual proprietor who is the only employee of the business:
a.
Without health insurance which provides benefits on an expense reimbursed or prepaid basis in effect during the twelve (12) month period prior to application for a qualifying group health insurance contract under the program established by Section 13 of this Act; and 
b.
Resides in a household having a net household income at or below two hundred eight percent (208%) of the nonfarm federal poverty level (as defined and updated by the federal department of health and human services) or the gross equivalent of such net income;

c.
Except that the requirements set forth in subdivision a. of this subparagraph shall not be applicable where an individual proprietor had health insurance coverage during the previous twelve (12) months and such coverage terminated due to one (1) of the reasons set forth in paragraph (e) of this subsection; or

2.
An employer with:

a.
Not more than fifty (50) eligible employees; 
b.
No group health insurance which provides benefits on an expense-reimbursed or prepaid basis covering employees in effect during the twelve (12) month period prior to application for a qualifying group health insurance contract under the program established by this section; and 
c.
At least thirty percent (30%) of its eligible employees receiving annual wages from the employer at a level equal to or less than thirty thousand dollars ($30,000). The thirty thousand dollar ($30,000) figure shall be adjusted periodically pursuant to paragraph (d) of this subsection. 
(b)
The twelve (12) month period set forth in subdivision a. of subparagraph 1. of this paragraph and in subdivision b. of subparagraph 2. of this paragraph may be adjusted by the board from twelve (12) months to eighteen (18) months if the board determines that the twelve (12) month period is insufficient to prevent inappropriate substitution of other health insurance contracts for qualifying group health insurance contracts. 
(c)
An individual proprietor or employer shall cease to be a qualifying small employer if any health insurance which provides benefits on an expense-reimbursed or prepaid basis covering the individual proprietor or an employer's employees, other than qualifying group health insurance purchased pursuant to this section, is purchased or otherwise takes effect subsequent to purchase of qualifying group health insurance under the program established by this section. 
(d)
The wage levels utilized in subparagraph 2. of paragraph (a) of this subsection shall be adjusted annually, beginning in 2007. The adjustment shall take effect on July 1 of each year. For July 1, 2007, the adjustment shall be a percentage of the annual wage figure specified in subparagraph 2. of paragraph (a) of this subsection. For subsequent years, the adjustment shall be a percentage of the annual wage figure which took effect on July 1 of the prior year. The percentage adjustment shall be the same percentage by which the current year's nonfarm federal poverty level, as defined and updated by the federal department of health and human services, for a family unit of four (4) persons for the forty-eight (48) contiguous states and Washington, D.C., changed from the same level established for the prior year.

(e)
The reasons referred to in subdivision c. of subparagraph 1. of paragraph (a) of this subsection are:
1.
Loss of employment due to factors other than voluntary separation; 
2.
Death of a family member which results in termination of coverage under a health insurance contract under which the individual is covered;
3.
Change to a new employer that does not provide group health insurance with benefits on an expense reimbursed or prepaid basis; 
4.
Change of residence so that no employer-based health insurance with benefits on an expense reimbursed or prepaid basis is available; 
5.
Discontinuation of a group health insurance contract with benefits on an expense reimbursed or prepaid basis covering the qualifying individual as an employee or dependent; 
6.
Expiration of the coverage periods established by the continuation provisions of the Employee Retirement Income Security Act, 29 U.S.C. sec. 1161 et seq. and the Public Health Service Act, 42 U.S.C. sec. 300bb-1 et seq. established by the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, or the continuation provisions of KRS 304.18-110; 
7.
Legal separation, divorce, or annulment which results in termination of coverage under a health insurance contract under which the individual is covered; or 
8.
Loss of eligibility under a group health plan. 
(2)
A "qualifying group health insurance contract" means a group contract purchased from a participating insurer by a qualifying small employer which provides the benefits set forth in Section 14 of this Act. The contract shall insure not less than fifty percent (50%) of the employees eligible for coverage;

(3)
"Board" means the Kentucky Small Employer Health Reinsurance Program board established in Section 13 of this Act;

(4)
"Commissioner" means the commissioner of the Department of Insurance; 

(5)
"Department" means the Kentucky Department of Insurance; and

(6)
"Program" means the Kentucky Small Employer Health Reinsurance Program.

SECTION 13.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Small Employer Health Reinsurance Program is hereby created and established for the purposes of making standardized health insurance contracts available to qualifying small employers as defined in Section 12 of this Act and to encourage small employers to offer health insurance coverage to their employees. 
(2)
Any health insurer who elects to offer health benefit plans in the small group market in this state shall, as a condition of offering health benefit plans in this state on and after the effective date of this Act, participate in the program established by Sections 12 to 15 of this Act. On and after January 1, 2006, all health insurers that elect to offer health benefit plans in the small group market in this state shall offer qualifying group health insurance contracts as defined in Section 12 of this Act.

(3)
The program shall operate subject to the supervision and control of the Kentucky Small Employer Health Reinsurance Program Board. 

(a)
The board shall consist of the:
1.
The secretary of the Finance and Administration Cabinet;
2.
The commissioner of the Department of Insurance; and

3.
Seven (7) at-large members who are residents of Kentucky appointed by the Governor, subject to confirmation by the Senate. The Governor shall appoint, with the advice of the commissioner, two (2) small employers, two (2) small employer carriers, two (2) practicing health care providers, and another other individual determined to be qualified by the Governor.

(b)
The board shall elect a chair and other officers it deems necessary from its seven (7) appointed members. The Governor shall make the initial appointments to the board by August 1, 2005, as follows: three (3) members shall be appointed to terms that expire December 31, 2006, and four (4) members shall be appointed to terms that expire December 31, 2007. Subsequent members shall serve terms of four (4) years and shall serve until their successors are appointed and qualified.
(c)
Senate confirmation of the Governor's appointees is required in accordance with the provisions of KRS 11.160. If a member is not confirmed by the Senate, the Governor, within thirty (30) days of the rejection, shall make another appointment. That member shall serve the remainder of the term in question and shall also be subject to confirmation should the term extend until the next regular session, or a special session which includes this subject on the call, whichever occurs earlier.
(d)
Five (5) members shall constitute a quorum. The board shall meet at least quarterly and at such other times as the chair may determine. The board shall also meet upon the call of five (5) or more of the members of the board.
(e)
Any vacancy which occurs prior to the expiration of a term shall be filled by the Governor in the same manner as the initial appointment was made, and the new appointee shall serve only the remainder of the unexpired term.

(f)
The board shall:

1.
Establish a plan of operation for the program to provide for the implementation and administration of the program;

2.
Review and discuss the administrative regulations concerning the program, including the small employer stop loss fund, promulgated by the commissioner;

3.
Perform all duties of the board established in Sections 12 to 15 of this Act; and

4.
Perform all other acts necessary or convenient in the exercise of any power, authority, or jurisdiction over the program, either in the administration or in connection with the business of the program, to fulfill the purposes of Sections 12 to 15 of this Act.
(g)
The members of the board, except the secretary of the Finance and Administration Cabinet and the commissioner of the Department of Insurance, shall be reimbursed for necessary travel and lodging expenses in accordance with administrative regulations promulgated by the Cabinet for Finance and Administration for state employees.

(h)
The board shall be a budgetary unit of the department which shall pay all of the board's necessary operating expenses and shall furnish all office space, personnel, equipment, supplies, and technical or administrative services required by the board in the performance of the functions established Sections 12 to 15 of this Act.
SECTION 14.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The contracts issued pursuant to Section 13 of this Act by participating insurers and approved by the board shall only provide benefits through the plan's network providers, except for emergency care or where services are not available through a plan provider. Covered services shall include only the following: 
(a)
Inpatient hospital services consisting of daily room and board, general nursing care, special diets and miscellaneous hospital services and supplies; 
(b)
Outpatient hospital services consisting of diagnostic and treatment services; 
(c)
Physician services consisting of diagnostic and treatment services, consultant and referral services, surgical services (including breast reconstruction surgery after a mastectomy), anesthesia services, second surgical opinion, and a second opinion for cancer treatment; 
(d)
Outpatient surgical facility charges related to a covered surgical procedure; 

(e)
Preadmission testing; 

(f)
Maternity care; 

(g)
Adult preventive health services consisting of mammography screening; cervical cytology screening; periodic physical examinations no more than once every three (3) years; and adult immunizations; 

(h)
Preventive and primary health care services for dependent children, including routine well-child visits and necessary immunizations; 

(i)
Equipment, supplies, and self-management education for the treatment of diabetes; 

(j)
Diagnostic x-ray and laboratory services; 

(k)
Emergency services; 

(l)
Therapeutic services consisting of radiologic services, chemotherapy, and hemodialysis; 

(m)
Blood and blood products furnished in connection with surgery or inpatient hospital services; and 

(n)
Prescription drugs obtained at a participating pharmacy. In addition to providing coverage at a participating pharmacy, participating insurers may utilize a mail order prescription drug program. Participating insurers may provide prescription drugs pursuant to a drug formulary; however, participating insurers shall implement an appeals process so that the use of nonformulary prescription drugs may be requested by a physician. 

(2)
The benefits provided in the contracts described in subsection (1) of this section shall be subject to the following deductibles and copayments:

(a)
In-patient hospital services shall have a five hundred dollar ($500) copayment for each continuous hospital confinement; 
(b)
Surgical services shall be subject to a copayment of the lesser of twenty percent (20%) of the cost of such services or two hundred dollars ($200) per occurrence; 
(c)
Outpatient surgical facility charges shall be subject to a facility copayment charge of seventy-five dollars ($75) per occurrence; 
(d)
Emergency services shall have a fifty dollar ($50) copayment which shall be waived if hospital admission results from the emergency room visit; 
(e)
Prescription drugs shall have a one hundred dollar ($100) calendar year deductible per individual. After the deductible is satisfied, each thirty-four (34) day supply of a prescription drug will be subject to a copayment. The copayment will be ten dollars ($10) if the drug is generic. The copayment for a brand name drug will be twenty dollars ($20) plus the difference in cost between the brand name drug and the equivalent generic drug. If a mail order drug program is utilized, a twenty dollar ($20) copayment shall be imposed on a ninety (90) day supply of generic prescription drugs. A forty dollar ($40) copayment plus the difference in cost between the brand name drug and the equivalent generic drug shall be imposed on a ninety (90) day supply of brand name prescription drugs. In no event shall the copayment exceed the cost of the prescribed drug; 
(f)
The maximum coverage for prescription drugs shall be three thousand dollars ($3000) per individual in a calendar year; and 
(g)
All other services shall have a twenty dollar ($20) copayment with the exception of prenatal care which shall have a ten dollar ($10) copayment. 
(3)
Except as included in the list of covered services in subsection (1) of this section, the mandated benefits set forth in this chapter shall not be applicable to the contracts issued pursuant to Section 13 of this Act. Mandated benefits included in such contracts shall be subject to the deductibles and copayments set forth in subsection (2) of this section.

(4)
The board may modify the copayment and deductible amounts described in this section if the board determines such amendments are necessary to facilitate implementation of this section. On or after January 1, 2007, the board may establish one (1) or more additional standardized health insurance benefit packages if the board determines additional benefit packages with different levels of benefits are necessary to meet the needs of the public. 

(5)
A participating insurer shall offer the benefit package without change or additional benefits. Qualifying small employers shall be issued the benefit package in a qualifying group health insurance contract.

(6)
A participating insurer shall obtain from the employer written certification at the time of initial application and annually thereafter ninety (90) days prior to the contract renewal date that such employer meets the requirements of a qualifying small employer pursuant to this section. A participating insurer may require the submission of appropriate documentation in support of the certification. 

(7)
Applications for qualifying group health insurance contracts shall be accepted from any qualifying small employer at all times throughout the year. The board may require participating insurers to give preference to qualifying small employers whose eligible employees have the lowest average salaries. 

(8)
All coverage under a qualifying group health insurance contract shall not be subject to any pre-existing condition limitation, including the provisions of 304.17A-220. 

(9)
A qualifying small employer shall elect whether to make coverage under the qualifying group health insurance contract available to dependents of employees. Any employee or dependent who is enrolled in Medicare is ineligible for coverage, unless required by federal law. Dependents of an employee who is enrolled in Medicare will be eligible for dependent coverage provided the dependent is not also enrolled in Medicare. 

(10)
A qualifying small employer must pay at least fifty percent (50%) of the premium for employees covered under a qualifying group health insurance contract and must offer coverage to all employees receiving annual wages at a level of thirty thousand dollars ($30,000) or less, and at least one (1) such employee shall accept such coverage. The thirty thousand dollar ($30,000) wage level shall be adjusted periodically in accordance with paragraph (d) of subsection (1) of Section 12 of this Act. The employer premium contribution must be the same percentage for all covered employees. 

(11)
Premium rate calculations for qualifying group health insurance contracts shall be subject to the following:

(a)
Coverage must be community rated and include rate tiers for individuals, two (2) adult families and at least one (1) other family tier. The rate differences shall be based upon the cost differences for the different family units and the rate tiers shall be uniformly applied;
(b)
If geographic rating areas are utilized, such geographic areas shall be reasonable and in a given case may include a single county. The board shall not require the inclusion of any specific geographic region within the proposed community rated region selected by the participating insurer so long as the participating insurer's proposed regions do not contain configurations designed to avoid or segregate particular areas within a county covered by the participating insurer's community rates; and
(c)
Claims experience under contracts issued to qualifying small employers shall be pooled for rate setting purposes. 
(12)
A participating insurer shall submit reports to the board in such form and at times as may be reasonably required in order to evaluate the operations and results of the standardized health insurance program established by this Act.

SECTION 15.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The board shall establish a fund from which participating insurers may receive reimbursement, to the extent of funds available therefor, for claims paid by such participating insurers for members covered under qualifying group health insurance contracts issued pursuant to Sections 12 to 15 of this Act. This fund shall be known as the "small employer stop loss fund". 

(2)
Commencing on January 1, 2006, participating insurers shall be eligible to receive reimbursement for fifty percent (50%) of claims paid in excess of twenty-five thousand dollars ($25,000) in a calendar year for any member covered under a standardized contract issued pursuant to Sections 12 to 15 this Act. Claims paid for members covered under qualifying group health insurance contracts shall be reimbursable from the small employer stop loss fund. For the purposes of this section, claims shall include health care claims paid by a participating insurer on behalf of a covered member pursuant to such standardized contracts. 

(3)
The commissioner, at the direction of the board, shall promulgate administrative regulations that set forth procedures for the operation of the small employer stop loss fund and distribution of moneys therefrom. 

(4)
Claims shall be reported and funds shall be distributed from the small employer stop loss fund on a calendar year basis. Claims shall be eligible for reimbursement only for the calendar year in which the claims are paid. Once claims paid on behalf of a covered member reach or exceed one hundred thousand dollars ($100,000) in a given calendar year, no further claims paid on behalf of such member in that calendar year shall be eligible for reimbursement. 

(5)
Each participating insurer shall submit a request for reimbursement from the stop loss fund on forms prescribed by the board. Each of the requests for reimbursement shall be submitted no later than April first following the end of the calendar year for which the reimbursement requests are being made. The board may require participating insurers to submit such claims data in connection with the reimbursement requests as the board deems necessary to enable the board to distribute moneys and oversee the operation of the small employer stop loss fund. The board may require that such data be submitted on a per member, aggregate and categorical basis.

(6)
The board shall calculate the total claims reimbursement amount for all participating insurers for the calendar year for which claims are being reported. 

(a)
If the total amount requested for reimbursement for a calendar year exceeds funds available for distribution for claims paid during that same calendar year, the board shall provide for the pro-rata distribution of the available funds. Each participating insurer shall be eligible to receive only such proportionate amount of the available funds as the individual participating insurer's total eligible claims paid bears to the total eligible claims paid by all participating insurers. 
(b)
If funds available for distribution for claims paid by all participating insurers during a calendar year exceeds the total amount requested for reimbursement by all participating insurers during that same calendar year, any excess funds shall be carried forward and made available for distribution in the next calendar year. Such excess funds shall be in addition to the moneys appropriated for the stop loss fund in the next calendar year. 
(7)
Upon the request of the board, each participating insurer shall be required to furnish such data as the board deems necessary to oversee the operation of the small employer stop loss fund. Such data shall be furnished in a form prescribed by the board. Each participating insurer shall provide the board with monthly reports of the total enrollment under the qualifying group health insurance contracts issued pursuant to Sections 12 to 15 of this Act. The reports shall be in a form prescribed by the board. 

(8)
The board shall separately estimate the per member annual cost of total claims reimbursement from the stop loss fund for qualifying group health insurance contracts based upon available data and appropriate actuarial assumptions. Upon request, each participating insurer shall furnish to the board claims experience data for use in such estimations.

(9)
The board shall determine total eligible enrollment under qualifying group health insurance contracts. For qualifying group health insurance contracts, the total eligible enrollment shall be determined by dividing the total funds available for distribution from the small employer stop loss fund by the estimated per member annual cost of total claims reimbursement from the small employer stop loss fund.

(10)
The board shall suspend the enrollment of new employers under qualifying group health insurance contracts if it determines that the total enrollment reported by all participating insurers under such contracts exceeds the total eligible enrollment, thereby resulting in anticipated annual expenditures from the small employer stop loss fund in excess of the total funds available for distribution from such stop loss fund.

(11)
The board shall provide the participating insurers with notification of any enrollment suspensions as soon as practicable after receipt of all enrollment data.

(12)
If at any point during a suspension of enrollment of new qualifying small employers, the board determines that funds are sufficient to provide for the addition of new enrollments, the board shall be authorized to reactivate new enrollments and to notify all participating insurers that enrollment of new employers may again commence.

(13)
The suspension of issuance of qualifying group health insurance contracts to new qualifying small employers shall not preclude the addition of new employees of an employer already covered under such a contract or new dependents of employees already covered under such contracts. 

(14)
The premiums for qualifying group health insurance contracts must factor in the availability of reimbursement from the small employer stop loss fund.

(15)
The board may obtain the services of an organization to administer the stop loss fund established by this section. The board shall establish guidelines for the submission of proposals by organizations for the purposes of administering the fund. The board shall make a determination whether to approve, disapprove, or recommend modification to the proposal of an applicant to administer the fund. An organization approved to administer the fund shall submit reports to the board in such form and at times as may be required by the board in order to facilitate evaluation and ensure orderly operation of the fund, including but not limited to an annual report of the affairs and operations of the fund, such report to be delivered to the board and to the co-chairs of the Interim Joint Committee on Banking and Insurance and the Interim Joint Committee on Appropriations and Revenue. An organization approved to administer the fund shall maintain records in a form prescribed by the board and which shall be available for inspection by or at the request of the board. The board shall determine the amount of compensation to be allocated to an approved organization as payment for fund administration. Compensation shall be payable from the stop loss coverage fund. An organization approved to administer the fund may be removed by the board and must cooperate in the orderly transition of services to another approved organization or to the board. 

(16)
If the board deems it appropriate for the proper administration of the small employer stop loss fund, the administrator of the fund, on behalf of and with the prior approval of the board, shall be authorized to purchase stop loss insurance and reinsurance from an insurance company licensed to write such type of insurance in this state. Such stop loss insurance and reinsurance may be purchased to the extent of funds available therefor within the funds which are available for purposes of the stop loss fund established by this section. 

(17)
The board may access funding from the small employer stop loss fund for the purposes of developing and implementing public education, outreach, and facilitated enrollment strategies targeted to small employers. The board may contract with marketing organizations to perform or provide assistance with such education, outreach, and enrollment strategies. The board shall determine the amount of funding available for the purposes of this subsection which in no event shall exceed ten percent (10%) of the annual funding amounts for the small employer stop loss fund and the qualifying individual stop loss fund. 

(18)
The small employer stop loss fund shall be funded by moneys appropriated to the tobacco use prevention and health care fund established pursuant to Section 11 of this Act.

Section 16.   Whereas it is more efficient to establish the new taxes authorized by this legislation at the beginning of the state fiscal year, an emergency is declared to exist, and Sections 1 to 11 of this Act take effect upon the Act's passage and approval by the Governor or upon its otherwise becoming a law.
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