UNOFFICIAL COPY AS OF  02/01/05
05 REG. SESS.
05 RS BR 264


AN ACT relating to executions and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 532.130 is amended to read as follows:

(1)
An adult, or a minor under eighteen (18) years of age who may be tried as an adult, convicted of a crime and subject to sentencing, is referred to in KRS 532.135 and 532.140 as a defendant.

(2)
A defendant with significantly[significant] subaverage intellectual functioning existing concurrently with substantial deficits in adaptive behavior and manifested during the developmental period is referred to in KRS 532.135 and 532.140 as a [seriously ]mentally retarded defendant.[ "Significantly subaverage general intellectual functioning" is defined as an intelligence quotient (I.Q.) of seventy (70) or below.]
Section 2.   KRS 532.135 is amended to read as follows:

(1)
At least thirty (30) days before trial, the defendant shall file a motion with the trial court wherein the defendant may allege that he is a[ seriously] mentally retarded defendant and present evidence with regard thereto. The Commonwealth may offer evidence in rebuttal.

(2)
At least ten (10) days before the beginning of the trial, the court shall determine whether or not the defendant is a[ seriously] mentally retarded defendant in accordance with the definition in KRS 532.130.

(3)
The decision of the court shall be placed in the record.

(4)
The pretrial determination of the trial court shall not preclude the defendant from raising any legal defense during the trial. If it is determined the defendant is a [seriously ]mentally retarded offender, he shall be sentenced as provided in KRS 532.140.

Section 3.   KRS 532.140 is amended to read as follows:

(1)
KRS 532.010, 532.025, and 532.030 to the contrary notwithstanding, no offender who has been determined to be a[ seriously] mentally retarded offender under the provisions of KRS 532.135, shall be subject to execution. The same procedure as required in KRS 532.025 and 532.030 shall be utilized in determining the sentence of the[ seriously] mentally retarded offender under the provisions of KRS 532.135 and 532.140.

(2)
The provisions of KRS 532.135 and 532.140 do not preclude the sentencing of a [seriously ]mentally retarded offender to any other sentence authorized by KRS 532.010, 532.025, or 532.030 for a crime which is a capital offense.

(3)
The provisions of KRS 532.135 and 532.140 shall apply only to trials commenced after July 13, 1990.

Section 4.   No funds appropriated in the Executive Branch Budget for fiscal biennium 2004-2006 shall be expended on the execution of a person sentenced to death, a person who was under the age of 18 at the time of the commission of the offense, or a person who has been diagnosed with an Axis II personality disorder as categorized in the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders, fourth edition (DSM-IV) or the most recent subsequent edition, nor shall any expenditures for such actions be deemed necessary governmental expenses. No agency of the Commonwealth shall solicit or accept funds from any source, public or private, or expend otherwise available funds for such actions.

The Governor is encouraged to delay any executions already scheduled until after the expiration of fiscal biennium 2004-2006, and to not schedule any other executions until after the expiration of fiscal biennium 2004-2006.

Section 5.   Whereas executions may be carried out during fiscal biennium 2004-2006 with funds appropriated in the Executive Branch Budget or with other funds received by the state in the absence of the prohibition against the expenditure of those funds for those purposes contained in this Act, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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