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AN ACT relating to consumer protection.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
As used in Sections 1 to 4 of this Act, unless the context requires otherwise: "Consumer credit reporting agency" means any person who, for monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling or evaluating consumer credit information or other information on consumers for the purpose of reporting to third parties on the credit rating or creditworthiness of any consumer.

(2)
"Credit report" means any written, oral, or other communication of any information by a credit reporting agency bearing on a consumer's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, or mode of living, including an investigative credit report. The term does not include:

(a)
A report containing information solely as to transactions or experiences between the consumer and the person making the report; or

(b)
An authorization or approval of a specific extension of credit directly or indirectly by the issuer of a credit card or similar device.

(3)
"Identity theft" means the unauthorized use of another person's personal identifying information to obtain credit, goods, services, money, or property.
(4)
"Proper identification" means information generally deemed sufficient to identify a person. If the consumer is unable to reasonably identify himself or herself with requested information, a consumer credit reporting agency may require additional information concerning the consumer's employment and personal or family history in order to verify his or her identity.

(5)
"Security alert" means a notice placed in a consumer's credit report, at the request of the consumer, that notifies a recipient of the credit report that the consumer's identity may have been used without the consumer's consent, in order to fraudulently obtain goods or services in the consumer's name.

(6)
"Security freeze" means a notice placed in a consumer's credit report, at the request of the consumer and subject to certain exceptions, that prohibits the consumer credit reporting agency from releasing the consumer's credit report or any information from it without the express authorization of the consumer.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A consumer may elect to place a security alert in his or her credit report by making a request in writing or by telephone to a consumer credit reporting agency.

(2)
A consumer credit reporting agency shall notify each person requesting consumer credit information with respect to a consumer of the existence of a security alert in the credit report of that consumer, regardless of whether a full credit report, credit score, or summary report is requested.

(3)
Each consumer credit reporting agency shall maintain a toll-free telephone number to accept security alert requests from consumers twenty-four (24) hours a day, seven (7) days a week.

(4)
The toll-free telephone number shall be included in any written disclosure by a consumer credit reporting agency to any consumer and shall be printed in a clear and conspicuous manner.

(5)
A consumer credit reporting agency shall place a security alert on a consumer's credit report no late than five (5) business days after receiving a request from the consumer.

(6)
The security alert shall remain in place for at least ninety (90) days, and a consumer shall have the right to request a renewal of the security alert.

(7)
A consumer credit reporting agency shall notify each consumer who has requested that a security alert be placed on his or her consumer credit report of the expiration date of the alert.

(8)
A consumer credit reporting agency shall notify each consumer who has requested that a security alert be placed on his or her consumer credit report of the expiration date of the alert.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
A consumer may elect to place a security freeze on his or her credit report by making a request in writing by certified mail to a consumer credit reporting agency. If a security freeze is in place, information from a consumer's credit report may not be released to a third party without express prior authorization from the consumer. This subsection does not prevent a consumer credit reporting agency from advising a third party that a security freeze is in effect with respect to the consumer's credit report.

(2)
A consumer credit reporting agency shall place a security freeze on a consumer's credit report no later than five (5) business days after receiving a written request from the consumer.

(3)
The consumer credit reporting agency shall send a written confirmation of the security freeze to the consumer within ten (10) business days and shall provide the consumer with a unique personal identification number or password to be used by the consumer when providing authorization for the release of his or her credit report for a specific party or period of time.

(4)
If the consumer wishes to allow his or her credit report to be accessed by a specific party or for a specific period of time while a freeze is in place, he or she shall contact the consumer credit reporting agency, request that the freeze be temporarily lifted, and provide the following:

(a)
Proper identification as defined in Section 1 of this Act;

(b)
The unique personal identification number or password provided by the credit reporting agency pursuant to subsection (3) of this section;

(c)
The proper information regarding the third party who is to receive the credit report or the time period for which the report shall be available to users of the credit report;

(5)
A consumer credit reporting agency that receives a request from a consumer to temporarily lift a freeze on a credit report pursuant to subsection (4) of this section shall comply with the request no later than three (3) business days after receiving the request.

(6)
A consumer credit reporting agency may develop procedures involving the use of telephone, facsimile, the Internet, or other electronic media to receive and process a request from a consumer to temporarily lift a freeze on a credit report pursuant to subsection (4) of this section.

(7)
A consumer credit reporting agency shall remove or temporarily lift a freeze placed on a consumer's credit report only in the following cases:

(a)
Upon consumer request, pursuant to subsection (4) or 10 of this section;

(b)
If the consumer's credit report was frozen due to a material misrepresentation of fact by the consumer and the consumer reporting agency intends to remove a freeze on the consumer's credit report, the consumer credit reporting agency shall notify the consumer in writing prior to removing the freeze on the consumer's credit report.

(8)
If a third party requests access to a consumer credit report on which a security freeze is in effect, and this request is in connection with an application for credit or any other use, and the consumer does not allow his or her credit report to be accessed for that specific party or period of time, the third party may treat the application as incomplete.

(9)
If a consumer requests a security freeze, the consumer credit reporting agency shall disclose the process of placing and temporarily lifting a freeze, and the process for allowing access to information from the consumer's credit report for a specific party or period of time while the freeze is in place.

(10)
A security freeze shall remain in place until the consumer requests that the security freeze be removed. A consumer credit reporting agency shall remove a security freeze within three (3) business days of receiving a request for removal from the consumer. The consumer shall provide the following information to the credit reporting agency:
(a)
Proper identification as defined in Section 1 of Act; and

(b)
The unique personal identification number or password provided by the credit reporting agency pursuant to subsection (3) of this section.

(11)
A consumer credit reporting agency shall require proper identification, as defined in Section 1 of this Act, of the person making a request to place or remove a security freeze.
(12)
The provisions of this section do not apply to the use of a consumer credit report by any of the following:

(a)
A person or entity, or a subsidiary, affiliate, or agent of that person or entity, or an assignee of a financial obligation owing by the consumer to that person or entity in conjunction with the proposed purchase of the financial obligation, with which the consumer has or had prior to assignment an account or contract, including a demand deposit account, or to whom the consumer issued a negotiable instrument, for the purposes of reviewing the account or contractor collecting the financial obligation owing for the account, contract, or negotiable instrument. For purposes of this paragraph, "reviewing the account" includes activities related to account maintenance, monitoring, credit line increases, and account upgrades and enhancements.

(b)
A subsidiary, affiliate, agent, assignee, or prospective assignee of a person to whom access has been granted pursuant to subsection (4) of this section for purposes of facilitating the extension of credit or other permissible use;

(c)
Any state or local agency, law enforcement agency, trial court, or private collection agency acting pursuant to a court order, warrant or subpoena;

(d)
A child support agency acting pursuant to KRS Chapter 403 or Title IV-D of the Social Security Act, 42 U.S.C. sec. 401 et. seq.;

(e)
A state agency acting to investigate fraud or to collect delinquent taxes or unpaid court orders or to fulfill any of its other statutory responsibilities;

(f)
A person using credit information for the purposes of prescreening as provided for by the federal Fair Credit Reporting Act;

(g)
Any person or entity administering a credit file monitoring a subscription service to which the consumer has subscribed; and

(h)
Any person or entity for the purpose of providing a consumer with a copy of his or her credit report upon the consumer's request.

(13)
A consumer credit reporting agency may charge a fee, not to exceed ten dollars ($10) to a consumer for each freeze, removal of the freeze, or temporary lift of the freeze for a period of time, except that a consumer credit reporting agency may not charge a fee to a victim of identity theft who has submitted a valid police report that alleges an offense against property by fraud pursuant to KRS Chapter 434.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 367 IS CREATED TO READ AS FOLLOWS:

(1)
If a security freeze is in place, a consumer credit reporting agency shall not change any of the following official information in a consumer credit report without sending a written confirmation of the change to the consumer within thirty (30) days of the change being posted to the consumer's file:

(a)
Name;

(b)
Date of birth;

(c)
Social security number; and

(d)
Address.


Written confirmation is not required for technical modifications of a consumer's official information, including name and street abbreviations, complete spellings, or transposition of numbers or letters. In the case of an address change, the written confirmation shall be sent to both the new address and to the former address.
(2)
If a consumer has placed a security alert, a consumer credit reporting agency shall provide the consumer, upon request, with a free copy of his or her credit report at the time the ninety (90) day security alert period expires.

Section 5.   KRS 367.990 is amended to read as follows:

(1)
Any person who violates the terms of a temporary or permanent injunction issued under KRS 367.190 shall forfeit and pay to the Commonwealth a civil penalty of not more than twenty-five thousand dollars ($25,000) per violation. For the purposes of this section, the Circuit Court issuing an injunction shall retain jurisdiction, and the cause shall be continued, and in such cases the Attorney General acting in the name of the Commonwealth may petition for recovery of civil penalties.

(2)
In any action brought under KRS 367.190, if the court finds that a person is willfully using or has willfully used a method, act, or practice declared unlawful by KRS 367.170, the Attorney General, upon petition to the court, may recover, on behalf of the Commonwealth, a civil penalty of not more than two thousand dollars ($2,000) per violation, or where the defendant's conduct is directed at a person aged sixty (60) or older, a civil penalty of not more than ten thousand dollars ($10,000) per violation, if the trier of fact determines that the defendant knew or should have known that the person aged sixty (60) or older is substantially more vulnerable than other members of the public.

(3)
Any person with actual notice that an investigation has begun or is about to begin pursuant to KRS 367.240 and 367.250 who intentionally conceals, alters, destroys, or falsifies documentary material is guilty of a Class A misdemeanor.

(4)
Any person who, in response to a subpoena or demand as provided in KRS 367.240 or 367.250, intentionally falsifies or withholds documents, records, or pertinent materials that are not privileged shall be subject to a fine as provided in subsection (3) of this section.

(5)
The Circuit Court of any county in which any plan described in KRS 367.350 is proposed, operated, or promoted may grant an injunction without bond, upon complaint filed by the Attorney General to enjoin the further operation thereof, and the Attorney General may ask for and the court may assess civil penalties against the defendant in an amount not to exceed the sum of five thousand dollars ($5,000) which shall be for the benefit of the Commonwealth of Kentucky.

(6)
Any person, business, or corporation who knowingly violates the provisions of KRS 367.540 shall be guilty of a violation. It shall be considered a separate offense each time a magazine is mailed into the state; but it shall be considered only one (1) offense for any quantity of the same issue of a magazine mailed into Kentucky.

(7)
Any solicitor who violates the provisions of KRS 367.513 or 367.515 shall be guilty of a Class A misdemeanor.

(8)
In addition to the penalties contained in this section, the Attorney General, upon petition to the court, may recover, on behalf of the Commonwealth a civil penalty of not more than the greater of five thousand dollars ($5,000) or two hundred dollars ($200) per day for each and every violation of KRS 367.175.

(9)
Any person who shall willfully and intentionally violate any provision of KRS 367.976 to 367.985 shall be guilty of a Class B misdemeanor.

(10)
(a)
Any person who violates the terms of a temporary or permanent injunction issued under KRS 367.665 shall forfeit and pay to the Commonwealth a penalty of not more than five thousand dollars ($5,000) per violation. For the purposes of this section, the Circuit Court issuing an injunction shall retain jurisdiction, and the cause shall be continued, and in such cases the Attorney General acting in the name of the Commonwealth may petition for recovery of civil penalties;

(b)
The Attorney General may, upon petition to a court having jurisdiction under KRS 367.190, recover on behalf of the Commonwealth from any person found to have willfully committed an act declared unlawful by KRS 367.667 a penalty of not more than two thousand dollars ($2,000) per violation; and

(c)
Any person who knowingly violates any provision of KRS 367.652, 367.653, 367.656, 367.657, 367.658, 367.666, or 367.668 or who knowingly gives false or incorrect information to the Attorney General in filing statements or reports required by KRS 367.650 to 367.670 shall be guilty of a Class D felony.

(11)
Any dealer who fails to provide a statement under KRS 367.760 or a notice under KRS 367.765 shall be liable for a penalty of one hundred dollars ($100) per violation to be collected in the name of the Commonwealth upon action of the Attorney General.

(12)
Any dealer or manufacturer who falsifies a statement under KRS 367.760 shall be liable for a penalty not exceeding one thousand dollars ($1,000) to be collected in the name of the Commonwealth upon action by the Attorney General.

(13)
Any person who violates KRS 367.805, 367.809(2), 367.811, 367.813(1), or 367.816 shall be guilty of a Class C felony.

(14)
Either the Attorney General or the appropriate Commonwealth's attorney shall have authority to prosecute violations of KRS 367.801 to 367.819.

(15)
A violation of KRS 367.474 to 367.478 and 367.482 is a Class C felony. Either the Attorney General or the appropriate Commonwealth's attorney shall have authority to prosecute violators of KRS 367.474 to 367.478 and 367.482.

(16)
Any person who violates KRS 367.310 shall be guilty of a violation.

(17)
Any person, partnership, or corporation who violates the provisions of KRS 367.850 shall be guilty of a Class A misdemeanor.

(18)
Any dealer in motor vehicles or any other person who fraudulently changes, sets back, disconnects, fails to connect, or causes to be changed, set back, or disconnected, the speedometer or odometer of any motor vehicle, to effect the sale of the motor vehicle shall be guilty of a Class D felony.

(19)
Any person who negotiates a contract of membership on behalf of a club without having previously fulfilled the bonding requirement of KRS 367.403 shall be guilty of a Class D felony.

(20)
Any person or corporation who operates or attempts to operate a health spa in violation of KRS 367.905(1) shall be guilty of a Class A misdemeanor.

(21)
(a)
Any person who violates KRS 367.832 shall be guilty of a Class C felony; and

(b)
The appropriate Commonwealth's attorney shall have authority to prosecute felony violations of KRS 367.832.

(22)
(a)
Any person who violates the provisions of KRS 367.855 or 367.857 shall be guilty of a violation. Either the Attorney General or the appropriate county health department may prosecute violators of KRS 367.855 or 367.857.

(b)
The provisions of this subsection shall not apply to any retail establishment if the wholesaler, distributor, or processor fails to comply with the provisions of KRS 367.857.

(23)
Notwithstanding any other provision of law, any telemarketing company, telemarketer, caller, or merchant shall be guilty of a Class D felony when that telemarketing company, telemarketer, caller, or merchant three (3) times in one (1) calendar year knowingly and willfully violates KRS 367.46955(15)(a) by making or causing to be made an unsolicited telephone solicitation call to a telephone number that appears in the current publication of the zero call list maintained by the Office of the Attorney General, Division of Consumer Protection.

(24)
Notwithstanding any other provision of law, any telemarketing company, telemarketer, caller, or merchant shall be guilty of a Class A misdemeanor when that telemarketing company, telemarketer, caller, or merchant uses a zero call list identified in KRS 367.46955(15) for any purpose other than complying with the provisions of KRS 367.46951 to 367.46999.

(25)
(a)
Notwithstanding any other provision of law, any telemarketing company, telemarketer, caller, or merchant that violates KRS 367.46951 to 367.46999 shall be assessed a civil penalty of not more than five thousand dollars ($5,000) for each offense.

(b)
The Attorney General, or any person authorized to act in his or her behalf, shall initiate enforcement of a civil penalty imposed under paragraph (a) of this subsection.

(c)
Any civil penalty imposed under paragraph (a) of this subsection may be compromised by the Attorney General or his or her designated representative. In determining the amount of the penalty or the amount agreed upon in compromise, the Attorney General, or his or her designated representative, shall consider the appropriateness of the penalty to the financial resources of the telemarketing company, telemarketer, caller, or merchant charged, the gravity of the violation, the number of times the telemarketing company, telemarketer, caller, or merchant charged has been cited, and the good faith of the telemarketing company, telemarketer, caller, or merchant charged in attempting to achieve compliance, after notification of the violation.

(d)
If a civil penalty is imposed under this subsection, a citation shall be issued which describes the violation which has occurred and states the penalty for the violation. If, within fifteen (15) working days from the receipt of the citation, the affected party fails to pay the penalty imposed, the Attorney General, or any person authorized to act in his or her behalf, shall initiate a civil action to collect the penalty. The civil action shall be taken in the court which has jurisdiction over the location in which the violation occurred.

(26)
Any credit reporting agency that recklessly, willfully, or intentionally fails to place a security alert, pursuant to Section 2 of this Act, or a security freeze pursuant to Section 3 of this Act shall be liable for a penalty in an amount not to exceed two thousand five hundred dollars ($2,500) and reasonable attorneys' fees.

Section 6.   This Act may be cited as the "Consumer Credit Reporting Protection Act of 2005."
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