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AN ACT relating to economic development.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 9 of this Act, unless the context clearly indicates otherwise:

(1)
"Agreement" means any agreement made pursuant to Section 6 of this Act between the authority and an approved company with respect to an economic development project in which inducements are granted.

(2)
"Approval" means action taken by the authority that authorizes the eligible company to receive inducements in connection with an economic development project under the provisions of Sections 1 to 9 of this Act and that designates the eligible company as an approved company;

(3)
"Approved company" means an eligible company that initiates an economic development project in the Commonwealth whose application has been approved by the authority.

(4)
"Approved expense" means:

(a)
For an approved company that establishes a new facility or expands an existing facility:

1.
The cost of building and construction materials, upon which Kentucky sales and use tax as defined in KRS Chapter 139 is paid, in connection with the acquisition, construction, installation, equipping, and rehabilitation of an economic development project; and

2.
The cost of equipment used in research and development, at the economic development project, upon which Kentucky sales and use tax as defined in KRS Chapter 139 is paid.

(b)
Approved expenses may only be incurred during the life of the project, not to exceed eighteen (18) months from the date an eligible company is designated an approved company by the authority. Provided, however, that the authority may grant a twelve (12) month extension of the project for good cause shown. Approved expenses shall not include any expenditure made before the date the company is approved by the authority.

(5)
"Authority" means the Kentucky Economic Development Finance Authority;

(6)
"Economic development project" or "project" means a new or expanded service or technology, manufacturing, or tourism attraction activity, conducted by the approved company at a specific site in the Commonwealth, including the acquisition of real property by an approved company and the construction, installation, and rehabilitation of fixtures, and facilities, necessary or desirable for improvement of real estate owned, used, or occupied by the approved company, excluding the cost of labor. The minimum investment for an economic development project located in a preference zone shall be one hundred thousand dollars ($100,000) and for a project not located in a preference zone five hundred thousand dollars ($500,000).

(7)
"Eligible company" means any corporation, limited liability company, partnership, registered limited liability partnership, sole proprietorship, business trust, or any other legal entity that is primarily engaged in manufacturing, service technology, operating or developing a tourism attraction. Any company whose primary purpose is retail sales shall not be an eligible company:

(8)
"Equipment used in research and development" means:

(a)
"Equipment" means assets used in the operation of a business which are subject to depreciation under Sections 167 and 168 of the Internal Revenue Code, including assets which are expensed under Section 179 of the Internal Revenue Code. The term "equipment" shall not include any tangible personal property used to maintain, restore, mend, or repair machinery or equipment, consumable operating supplies, office supplies, or maintenance supplies; and

(b)
"Research and development" means experimental or laboratory activity that has as its ultimate goals the development of new products, the improvement of existing products, the development of new uses for existing products, or the development or improvement of methods for producing products. "Research and development" does not include testing or inspection of materials or products for quality control purposes, efficiency surveys, management studies, consumer surveys, or other market research, advertising or promotional activities, or research in connection with literary, historical or similar projects.

(9)
"Inducements" means the sales and use tax refund allowed to an approved company for approved expenses under the provisions of Sections 1 to 9 of this Act;

(10)
"Life of the project" or "project life" means the eighteen (18) month period beginning the date the company is designated as an approved company by the authority and the twelve (12) month extension if the extension is granted by the authority.

(11)
(a)
"Manufacturing" means to make, assemble, process, produce, or perform any other activity that changes the form or conditions of raw materials and other property, and shall include any ancillary activity to the manufacturing process, such as storage, warehousing, distribution, and related office facilities.

(b)
"Manufacturing" does not include any activity involving the performance of work classified by the divisions, including successor divisions, of mining in accordance with the "North American Industry Classification System," as revised by the United States Office of Management and Budget from time to time, or any successor publication.
(12)
"Preference zone" or "zone" means the geographic area that was designated as an enterprise zone pursuant to KRS 154.45-050, and that was in existence as an enterprise zone on December 31, 2003. No enterprise zone may be expanded after the effective date of this Act. Enterprise zone designations that are scheduled to expire, pursuant to 154.45-050(2), shall expire as scheduled. All preference zones shall expire on December 31, 2007.

(13)
"Sales and use tax" means those taxes paid to the Commonwealth for the purchase of goods pursuant to KRS Chapter 139.

(14)
(a)
"Service and technology" means either:

1.
Any activity involving the performance of work except work classified by the divisions, including successor divisions, of agriculture, forestry and fishing, mining, utilities, construction, manufacturing, wholesale trade, retail trade, real estate rental and leasing, educational services, accommodation and food services, and public administration in accordance with the "North American Industry Classification System," as revised by the United States Office of Management and Budget from time to time, or any successor publication; or

2.
Regional or headquarters operations of an entity engaged in an activity listed in subparagraph 1. of this paragraph.

(b)
Notwithstanding paragraph (a) of this subsection, "service and technology" shall not include any activity involving the performance of work by an individual who is providing direct service to the public pursuant to a license issued by the state or an association that licenses in lieu of the state.

(15)
"Tourism attraction" shall have the meaning assigned in Section 11 of this Act.

SECTION 2.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The authority shall promulgate administrative regulations, pursuant to the provisions of Chapter 13A, for approving eligible companies pursuant to Sections 1 to 9 of this Act.

(2)
Relevant standards for approval of eligible companies and economic development projects shall include but are not limited to creditworthiness of the eligible company, employment opportunities for Kentucky residents, including wages to be paid, whether the project is located in a preference zone, whether the eligible company is participating in other incentive programs pursuant to KRS Chapter 154 for the project, and the likelihood that the project will be an economic success. An eligible company with an economic development project located in a preference zone shall be given priority for approval.

(3)
An eligible company shall certify to the authority, by written application provided by the authority, the following:

(a)
That the company is making a minimum investment of one hundred thousand dollars ($100,000) in the project, if the project is located in a preference zone or five hundred thousand dollars ($500,000) in the project, if the project is not located in a zone;

(b)
A description of the project;

(c)
An estimate of the expenses for which the company shall seek approval;

(d)
Supporting documentation, as requested by the authority; and

(e)
Any other information requested by the authority.
SECTION 3.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The total tax refund incentive available for commitment by the authority for all projects, for each fiscal year, shall not exceed twenty million dollars ($20,000,000) for building and construction materials and five million dollars ($5,000,000) for equipment used in research and development.

(2)
If an eligible company proposes to locate or expand its business in the state, the eligible company may submit an application to the authority to become an approved company pursuant to Sections 1 to 9 of this Act.

(3)
When the application of an eligible company is complete, it shall be brought before the authority for approval.

(4)
The eligible company shall only be designated an approved company for the specific, discrete project contained in its application.

(5)
A company may transfer its designation as an approved company for the project to another company upon prior notification to the authority in a manner prescribed by the authority. The company to which approval is transferred shall be eligible for the incentives to which the transferring company was entitled on the entire project.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of KRS 139.770 to the contrary, an approved company under the terms of Sections 1 to 9 of this Act may receive a tax refund of sales and use tax paid on the cost of building and construction materials that are permanently incorporated as an improvement to real property to an economic development project and equipment used in research and development at an economic development project. The approved company shall have no obligation to refund or otherwise return any amount of the sales and use tax refund to the persons from whom the tax was originally collected or paid to the state.

(2)
An approved company shall only apply for a refund:

(a)
Of sales and use tax paid for construction materials and building fixtures and for equipment used in research and development purchased during the life of the economic development project not to exceed the amount specified in the approved company's agreement, as defined in Section 1 of this Act, and

(b)
Within sixty (60) days after the completion of the economic development project or the expiration of the life of the project, whichever occurs first.

(3)
An approved company shall execute information-sharing agreements prescribed by the Revenue Cabinet with contractors, vendors, and other related parties to verify construction material and building fixture costs and equipment used in research and development, including applicable taxes, for the economic development project.

(4)
Interest shall not be allowed or paid on any refund made under the provisions of this section. The Revenue Cabinet may examine any refund within four (4) years from the date the refund application is received. An overpayment resulting from the examination shall be repaid to the State Treasury. Any amount required to be repaid is subject to the interest provisions of KRS 131.183 and to the penalty provisions of KRS 131.180.

(5)
The Revenue Cabinet may promulgate administrative regulations, pursuant to the provisions of KRS Chapter 13A, and shall require the filing of forms designed by the Revenue Cabinet to reflect the intent of Sections 1 to 9 of this Act.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
An eligible company may apply to be designated an approved company under the provisions of Sections 1 to 9 of this Act by the authority on and after October 1, 2005.

(2)
No approvals under Sections 1 to 9 of this Act shall be effective before January 1, 2006.

SECTION 6.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

Before any approved company is granted inducements as provided in Sections 1 to 9 of this Act, an agreement with respect to the company's economic development project 

shall be entered into between the authority and the approved company. The terms and provisions of the agreement, including the amount of approved expenses and the maximum inducement, shall be determined by negotiations between the authority and the approved company, except that each agreement shall include the following provisions:
(1)
The term of an agreement shall not be longer than eighteen (18) months from the date of approval of the company. The agreement may be extended by the authority an additional twelve (12) months for good cause shown by approval of the authority and notation upon the face of the agreement. The authority shall notify the Revenue Cabinet of any such extension.
(2)
The agreement shall include:
(a)
A description of the project for which the inducements have been authorized;
(b)
A description of the authorized expenses;
(c)
The total inducements allowed for the project, not to exceed the amount negotiated by the authority and the company; and
(d)
A provision that the inducements are not assignable without written notice to the authority before any assignment is made.
SECTION 7.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

The contents of a company's filings under Sections 1 to 9 of this Act shall be subject to the Kentucky Open Records Act, KRS 61.870 to 61.884.
SECTION 8.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

The authority shall annually submit a complete and detailed report of the use of the incentives and participation of approved companies under Sections 1 to 9 of this Act within one hundred twenty (120) days after the end of each fiscal year to the Legislative Research Commission and to the Governor.
SECTION 9.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 9 of this Act shall be known as the Kentucky Enterprise Initiative Act.

Section 10.   KRS 65.680 is amended to read as follows:

As used in KRS 65.680 to 65.699:

(1)
"Activation date" means the date established in the grant contract at any time in a two (2) year period after the date of approval of the grant contract by the economic development authority or the tourism development authority, as appropriate. The economic development authority or tourism development authority, as appropriate, may extend this two (2) year period to no more than four (4) years upon written application of the agency requesting the extension. To implement the activation date, the agency who is a party to the grant contract shall notify the economic development authority or the tourism development authority, as appropriate, the Revenue Cabinet, and other taxing districts that are parties to the grant contract when the implementation of the increment authorized in the grant contract shall occur;

(2)
"Agency" means an urban renewal and community development agency established under KRS Chapter 99; a development authority established under KRS Chapter 99; a nonprofit corporation established under KRS Chapter 58; an air board established under KRS 183.132 to 183.160; a local industrial development authority established under KRS 154.50-301 to 154.50-346; a riverport authority established under KRS 65.510 to 65.650; or a designated department, division, or office of a city or county;

(3)
"Assessment" means the job development assessment fee authorized by KRS 65.6851, which the governing body may elect to impose throughout the development area;

(4)
"Brownfield site" means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant;

(5)
“City” means any city, consolidated local government, or urban-county;

(6)
"Commencement date" means the date a development area is established, as provided in the ordinance creating the development area;

(7)
"Commonwealth" means the Commonwealth of Kentucky;

(8)
“County” means any county, consolidated local government, or charter county;

(9)
"CPI" means the nonseasonally adjusted Consumer Price Index for all urban consumers, all items (base year computed for 1982 to 1984 equals one hundred (100)), published by the United States Department of Labor, Bureau of Labor Statistics;

(10)
"Debt charges" means the principal, including any mandatory sinking fund deposits, interest, and any redemption premium, payable on increment bonds as the payments come due and are payable and any charges related to the payment of the foregoing;

(11)
“Development area” means a contiguous geographic area, which may be within one (1) or more cities or counties, defined and created for economic development purposes by an ordinance of a city or county in which one (1) or more projects are proposed to be located, except that for any development area for which increments are to include revenues from the Commonwealth, the contiguous geographic area shall satisfy the requirements of KRS 65.6971 or 65.6972;

(12)
"Economic development authority" means the Kentucky Economic Development Finance Authority as created in KRS 154.20-010;

(13)
"Enterprise Zone" means an area that had been designated by the Enterprise Zone Authority of Kentucky to be eligible for the benefits of subchapter 45 of KRS Chapter 154 before January 1, 2005[ KRS 154.45-010 to 154.45-110];

(14)
“Governing body” means the body possessing legislative authority in a city or county;

(15)
"Grant contract" means:

(a)
That agreement with respect to a development area established under KRS 65.686, by and among an agency and one (1) or more taxing districts other than the Commonwealth, by which a taxing district permits the payment to an agency of an amount equal to a portion of increments other than revenues from the Commonwealth received by it in return for the benefits accruing to the taxing district by reason of one (1) or more projects in a development area; or

(b)
That agreement, including with respect to a development area satisfying the requirements of KRS 65.6971 or 65.6972, a master agreement and addenda to the master agreement, by and among an agency, one (1) or more taxing districts, and the economic development authority or the tourism development authority, as appropriate, by which a taxing district permits the payment to an agency of an amount equal to a portion of increments received by it in return for the benefits accruing to the taxing district by reason of one (1) or more projects in a development area;

(16)
"Increment bonds" means bonds and notes issued for the purpose of paying the costs of one (1) or more projects in a development area, the payment of which is secured solely by a pledge of increments or by a pledge of increments and other sources of payment that are otherwise permitted by law to be pledged or used as a source of payment of the bonds or notes;

(17)
"Increments" means the amount of revenues received by any taxing district, determined by subtracting the amount of old revenues from the amount of new revenues in the calendar year with respect to a development area and for which the taxing district or districts and the agency have agreed upon under the terms of a grant contract;

(18)
"Infrastructure development" means the acquisition of real estate within a development area meeting the requirements of KRS 65.6971 and the construction or improvement, within a development area meeting the requirements of KRS 65.6971, of roads and facilities necessary or desirable for improvements of the real estate, including surveys; site tests and inspections; environmental remediation; subsurface site work; excavation; removal of structures, roadways, cemeteries, and other underground and surface obstructions; filling, grading, and provision of drainage, storm water retention, installation of utilities such as water, sewer, sewage treatment, gas, and electricity, communications, and similar facilities; and utility extensions to the boundaries of the development area meeting the requirements of KRS 65.6971;

(19)
"Issuer" means a city, county, or an agency issuing increment bonds;

(20)
"New revenues" means the amount of revenues received with respect to a development area in any calendar year after the activation date for a development area:

(a)
Established under KRS 65.686, the ad valorem taxes other than the school and fire district portions of the ad valorem taxes received from real property generated from the development area and properties sold within the development area, and occupational license fees not otherwise used as a credit against an assessment, and all or a portion of assessments as determined by the governing body; or

(b)
Satisfying the requirements of KRS 65.6971, the ad valorem taxes other than the school and fire district portions of the ad valorem taxes received from real property generated from the development area and properties sold within the development area; or

(c)
Satisfying the requirements of KRS 65.6972, the ad valorem taxes, other than the school and fire district portions of the ad valorem taxes, received from real property, Kentucky individual income tax, Kentucky sales and use taxes, local insurance premium taxes, occupational license fees, or other such state taxes as may be determined by the Revenue Cabinet to be applicable to the project and specified in the grant contract, generated from the primary project entity within the development area minus relocation revenue;

(21)
"Old revenues" means the amount of revenues received with respect to a development area:

(a)
Established under KRS 65.686, in the last calendar year prior to the commencement date for the development area, revenues which constitute ad valorem taxes other than the school and fire district portions of ad valorem taxes received from real property in the development area and occupational license fees generated from the development area; or

(b)
Satisfying the requirements of KRS 65.6971, in the last calendar year prior to the commencement date for the development area, revenues which constitute ad valorem taxes other than the school and fire district portions of ad valorem taxes received from real property in the development area; or

(c)
Satisfying the requirements of KRS 65.6972, in the period of no longer than three (3) calendar years prior to the commencement date, the average as determined by the Revenue Cabinet to be a fair representation of revenues derived from ad valorem taxes, other than the school and fire district portions of ad valorem taxes, from real property in the development area, and Kentucky individual income tax, Kentucky sales and use taxes, local insurance premium taxes, occupational license fees, and other such state taxes as may be determined by the Revenue Cabinet as specified in the grant contract generated from the development area. With respect to this paragraph, if the development area was within an active enterprise zone for the period used by the Revenue Cabinet for measuring old revenues, then the calculation of old revenues shall include the amounts of ad valorem taxes, other than the school and fire district portions of ad valorem taxes, that would have been generated from real property, Kentucky individual income tax, Kentucky sales and use taxes, local insurance premium taxes, occupational license fees, and other such state taxes as may be determined by the Revenue Cabinet as specified in the grant contract, were the development area not within an active enterprise zone. With respect to this paragraph, if the primary project entity generated old revenue prior to the commencement date in the development area or revenues were derived from the development area prior to the commencement date of the development area, then revenues shall increase each calendar year by the percentage increase of the consumer price index, if any;

(22)
"Outstanding" means increment bonds that have been issued, delivered, and paid for, except any of the following:

(a)
Increment bonds canceled upon surrender, exchange, or transfer, or upon payment or redemption;

(b)
Increment bonds in replacement of which or in exchange for which other bonds have been issued; or

(c)
Increment bonds for the payment, or redemption or purchase for cancellation prior to maturity, of which sufficient moneys or investments, in accordance with the ordinance or other proceedings or any applicable law, by mandatory sinking fund redemption requirements, or otherwise, have been deposited, and credited in a sinking fund or with a trustee or paying or escrow agent, whether at or prior to their maturity or redemption, and, in the case of increment bonds to be redeemed prior to their stated maturity, notice of redemption has been given or satisfactory arrangements have been made for giving notice of that redemption, or waiver of that notice by or on behalf of the affected bond holders has been filed with the issuer or its agent;

(23)
"Primary project entity" means the entity responsible for control, ownership, and operation of the project within a development area satisfying the requirements of KRS 65.6972 which generates the greatest amount of new revenues or, in the case of a proposed development area satisfying the requirements of KRS 65.6972, is expected to generate the greatest amount of new revenues;

(24)
"Project" means, for purposes of a development area:

(a)
Established under KRS 65.686, any property, asset, or improvement certified by the governing body, which certification is conclusive as:

1.
Being for a public purpose;

2.
Being for the development of facilities for residential, commercial, industrial, public, recreational, or other uses, or for open space, or any combination thereof, which is determined by the governing body establishing the development areas as contributing to economic development;

3.
Being in or related to a development area; and

4.
Having an estimated life or period of usefulness of one (1) year or more, including but not limited to real estate, buildings, personal property, equipment, furnishings, and site improvements and reconstruction, rehabilitation, renovation, installation, improvement, enlargement, and extension of property, assets, or improvements so certified as having an estimated life or period of usefulness of one (1) year or more;

(b)
Satisfying the requirements of KRS 65.6971; an economic development project defined under KRS 154.22-010, 154.24-010, or 154.28-010; or a tourism attraction project defined under KRS 148.851; or

(c)
Satisfying the requirements of KRS 65.6972, the development of facilities for:

1.
The transportation of goods or persons by air, ground, water, or rail;

2.
The transmission or utilization of information through fiber-optic cable or other advanced means;

3.
Commercial, industrial, recreational, tourism attraction, or educational uses; or

4.
Any combination thereof;

(25)
"Relocation revenue" means the ad valorem taxes, other than the school and fire district portions of ad valorem taxes, from real property, Kentucky individual income tax, Kentucky sales and use taxes, local insurance premium taxes, occupational license fees, and other such state taxes as specified in the grant contract, received by a taxing district attributable to that portion of the existing operations of the primary project entity located in the Commonwealth and relocating to the development area satisfying the requirements of KRS 65.6972;

(26)
"Special fund" means a special fund created in accordance with KRS 65.688 into which increments are to be deposited;

(27)
"Taxing district" means a city, county, or other taxing district that encompasses all or part of a development area, or the Commonwealth, but does not mean a school district or fire district;

(28)
"Termination date" means the date on which a development area shall cease to exist, which for purposes of a development area:

(a)
Established under KRS 65.686, shall be for a period of no longer than twenty (20) years from the commencement date and set forth in the grant contract. Increment bonds shall not mature on a date beyond the termination date established by this paragraph; or

(b)
Satisfying the requirements of KRS 65.6971, shall be for a period of no longer than twenty (20) years from the commencement date and set forth in the grant contract constituting a master agreement, except that for an addendum added to the master agreement for each project in the development area, the termination date may be extended to no longer than twenty (20) years from the date of each addendum; or

(c)
Satisfying the requirements of KRS 65.6972, shall be for a period of no longer than twenty (20) years from the activation date of the grant contract. Increment bonds shall not mature on a date beyond the termination date established by this subsection;

(29)
"Tourism development authority" means the Tourism Development Finance Authority as created in KRS 148.850; and

(30)
"Project costs" mean the total private and public capital costs of a project.

Section 11.   KRS 148.851 is amended to read as follows:

As used in KRS 139.536 and KRS 148.851 to 148.860, unless the context clearly indicates otherwise:

(1)
"Agreement" means a tourism attraction agreement entered into, pursuant to KRS 148.859, on behalf of the authority and an approved company, with respect to a tourism attraction project;

(2)
"Approved company" means any eligible company approved by the secretary of the Tourism Development Cabinet and the authority pursuant to KRS 148.859 that is seeking to undertake a tourism attraction project;

(3)
"Approved costs" means:

(a)
Obligations incurred for labor and to vendors, contractors, subcontractors, builders, suppliers, deliverymen, and materialmen in connection with the acquisition, construction, equipping, and installation of a tourism attraction project;

(b)
The costs of acquiring real property or rights in real property and any costs incidental thereto;

(c)
The cost of contract bonds and of insurance of all kinds that may be required or necessary during the course of the acquisition, construction, equipping, and installation of a tourism attraction project which is not paid by the vendor, supplier, deliveryman, contractor, or otherwise provided;

(d)
All costs of architectural and engineering services, including but not limited to: estimates, plans and specifications, preliminary investigations, and supervision of construction and installation, as well as for the performance of all the duties required by or consequent to the acquisition, construction, equipping, and installation of a tourism attraction project;

(e)
All costs required to be paid under the terms of any contract for the acquisition, construction, equipping, and installation of a tourism attraction project;

(f)
All costs required for the installation of utilities, including but not limited to: water, sewer, sewer treatment, gas, electricity and communications, and including off-site construction of the facilities paid for by the approved company; and

(g)
All other costs comparable with those described in this subsection excluding costs subject to refund under Sections 2, 3, 4, 5, and 6 of this Act;

(4)
"Authority" means the Kentucky Tourism Development Finance Authority as set forth in KRS 148.850;

(5)
"Crafts and products center" means a facility primarily devoted to the display, promotion, and sale of Kentucky products, and at which a minimum of eighty percent (80%) of the sales occurring at the facility are of Kentucky arts, crafts, or agricultural products;

(6)
"Eligible company" means any corporation, limited liability company, partnership, registered limited liability partnership, sole proprietorship, business trust, or any other entity operating or intending to operate a tourism attraction project, whether owned or leased, within the Commonwealth that meets the standards promulgated by the secretary of the Tourism Development Cabinet pursuant to KRS 148.855. An eligible company may operate or intend to operate directly or indirectly through a lessee;

(7)
"Entertainment destination center" means a facility containing a minimum of two hundred thousand (200,000) square feet of building space adjacent or complementary to an existing tourism attraction, an approved tourism attraction project, or a major convention facility, and which provides a variety of entertainment and leisure options that contain at least one (1) major themed restaurant and at least three (3) additional entertainment venues, including but not limited to live entertainment, multiplex theaters, large format theaters, motion simulators, family entertainment centers, concert halls, virtual reality or other interactive games, museums, exhibitions, or other cultural and leisure time activities. Entertainment and food and drink options shall occupy a minimum of sixty percent (60%) of total gross area available for lease, and other retail stores shall occupy no more than forty percent (40%) of the total gross area available for lease;

(8)
"Final approval" means the action taken by the authority authorizing the eligible company to receive inducements under KRS 139.536 and KRS 148.851 to 148.860;

(9)
"Inducements" means the Kentucky sales tax refund as prescribed in KRS 139.536;

(10)
"Preliminary approval" means the action taken by the authority conditioning final approval by the authority upon satisfaction by the eligible company of the requirements of KRS 139.536 and KRS 148.851 to 148.860;

(11)
"State agency" means any state administrative body, agency, department, or division as defined in KRS 42.005, or any board, commission, institution, or division exercising any function of the state that is not an independent municipal corporation or political subdivision;

(12)
"Theme restaurant destination attraction" means a restaurant facility that:

(a)
Has construction, equipment, and furnishing costs in excess of five million dollars ($5,000,000);

(b)
Has an annual average of not less than fifty percent (50%) of guests who are not residents of the Commonwealth;

(c)
Is in operation and open to the public no less than three hundred (300) days per year and for no less than eight (8) hours per day;

(d)
Has food and nonalcoholic drink options that constitute a minimum of fifty percent (50%) of total gross sales receipts; and

(e)
1.
Has seating capacity of four hundred fifty (450) guests and offers live music or live musical and theatrical entertainment during the peak business hours that the facility is in operation and open to the public;

2.
Within three (3) years of the completion date pursuant to KRS 148.859(1)(b), holds a top two (2) tier rating by a nationally accredited service; or

3.
Offers a unique dining experience that is not available in the Commonwealth within a one hundred (100) mile radius of the attraction;

(13)
"Tourism attraction" means a cultural or historical site, a recreation or entertainment facility, an area of natural phenomenon or scenic beauty, a Kentucky crafts and products center, a theme restaurant destination attraction, or an entertainment destination center. A tourism attraction shall not include any of the following:

(a)
Lodging facilities, unless:

1.
The facilities constitute a portion of a tourism attraction project and represent less than fifty percent (50%) of the total approved cost of the tourism attraction project, or the facilities are to be located on recreational property owned or leased by the Commonwealth or federal government and the facilities have received prior approval from the appropriate state or federal agency;

2.
The facilities involve the restoration or rehabilitation of a structure that is listed individually in the National Register of Historic Places or are located in a National Register Historic District and certified by the Kentucky Heritage Council as contributing to the historic significance of the district, and the rehabilitation or restoration project has been approved in advance by the Kentucky Heritage Council;

3.
The facilities involve the reconstruction, restoration, rehabilitation, or upgrade of a full-service lodging facility having not less than five hundred (500) guest rooms, with reconstruction, restoration, rehabilitation, or upgrade costs exceeding ten million dollars ($10,000,000);

4.
The facilities involve the construction, restoration, rehabilitation, or upgrade of a full-service lodging facility which is or will be an integral part of a major convention or sports facility, with construction, restoration, rehabilitation, or upgrade costs exceeding six million dollars ($6,000,000); or

5.
The facilities involve the construction, restoration, rehabilitation, or upgrade of a lodging facility which is or will be located:

a.
In the Commonwealth within a fifty (50) mile radius of a property listed on the National Register of Historic Places with a current function of recreation and culture; and

b.
Within any of the one hundred (100) least populated counties in the Commonwealth, in terms of population density, according to the most recent census;

(b)
Facilities that are primarily devoted to the retail sale of goods, other than an entertainment destination center, a theme restaurant destination attraction, a Kentucky crafts and products center, or a tourism attraction where the sale of goods is a secondary and subordinate component of the attraction; and

(c)
Recreational facilities that do not serve as a likely destination where individuals who are not residents of the Commonwealth would remain overnight in commercial lodging at or near the tourism attraction project; and

(14)
"Tourism attraction project" or "project" means the acquisition, including the acquisition of real estate by a leasehold interest with a minimum term of ten (10) years, construction, and equipping of a tourism attraction; the construction, and installation of improvements to facilities necessary or desirable for the acquisition, construction, and installation of a tourism attraction, including but not limited to surveys; installation of utilities, which may include water, sewer, sewage treatment, gas, electricity, communications, and similar facilities; and off-site construction of utility extensions to the boundaries of the real estate on which the facilities are located, all of which are to be used to improve the economic situation of the approved company in a manner that shall allow the approved company to attract persons.

Section 12.   KRS 154.12-224 is amended to read as follows:

(1)
There is created in the Cabinet for Economic Development the Department of Financial Incentives. The department shall be headed by a commissioner appointed by the Governor pursuant to KRS 12.040. The department shall coordinate all financial assistance, tax credit, and related programs available for business and industry.

(2)
The department shall include the following divisions, each of which shall be headed by a director appointed by the secretary pursuant to KRS 12.050:

(a)
The Grant Programs Division, which shall supervise and manage the Economic Development Bond Program, as set forth in KRS 154.12-100, and the Local Government Economic Development Program, as set forth in KRS 42.4588;

(b)
The Direct Loan Programs Division, which shall supervise and manage the Direct Loan Program of the Kentucky Economic Development Finance Authority, as set forth in 307 KAR 1:020, and the Small Business Loans Branch;

(c)
The Tax Incentive Programs Division, which shall supervise and manage the Kentucky Industrial Development Act Program, as set forth in KRS 154.28-010 et seq., the Kentucky Jobs Development Act Program, as set forth in KRS 154.24-010 et seq., the Kentucky Industrial Revitalization Act Program, as set forth in KRS 154.26-010 et seq., the Kentucky Rural Economic Development Act Program, as set forth in KRS 154.22-010 et seq., and the Kentucky Economic Initiative[Enterprise Zone] Program, as set forth in Sections 1 to 9 of this Act[KRS 154.45-001 et seq., which shall be attached to the division for administrative purposes]; and

(d)
The Program Servicing Division, which shall perform auditing, monitoring, and compliance functions for the Grant Programs Division, the Direct Loan Programs Division, and the Tax Incentive Programs Division within the Department of Financial Incentives.

(3)
The department shall also include the following entities:

(a)
The Kentucky investment fund, established by KRS 154.20-250 to 154.20-284, which shall be attached to the department for administrative purposes and staff support; and

(b)
The Bluegrass State Skills Corporation, established by KRS 154.12-204 to 154.12-208, which shall be attached to the department.

Section 13.   KRS 154.45-010 is amended to read as follows:

As used in subchapter 45 of KRS Chapter 154[KRS 154.45-020 to 154.45-110], unless the context otherwise requires:

(1)
"Authority" means the Enterprise Zone Authority of Kentucky;

(2)
"Employee" means a person who works twenty (20) hours or more per week and is employed by a business located in an enterprise zone and includes a qualified seasonal employee. For purposes of determining whether a qualified business maintains the percentage of targeted workforce employees required by subsection (8) of this section for the entire time it is certified as a qualified business, a qualified seasonal employee shall be deemed to be employed for the entire calendar year;

(3)
"Enterprise zone" means an area designated by the authority to be eligible for the benefits of the Enterprise Zone Program[KRS 154.45-020 to 154.45-110];

(4)
"Establishment" means a single physical location where business is conducted or where services or industrial operations are performed;

(5)
"Existing business" means a person, corporation, or other entity engaged in the active conduct of a trade or business at a location within the enterprise zone prior to the date the authority designated the area as an enterprise zone;

(6)
"Local government" means a city, county, urban-county government, or charter county government;

(7)
"New business" means a person, corporation, or other entity who was not engaged in the active conduct of a trade or business in the enterprise zone prior to the date the authority designated the area as an enterprise zone, and who becomes engaged in the active conduct of a trade or business within the enterprise zone after the date the authority designated the area as an enterprise zone;

(8)
"Qualified business" means an existing business or new business that has been certified by the authority to have at least fifty percent (50%) of its employees performing substantially all of their services within an enterprise zone and meeting one (1) of the following criteria:

(a)
With a new business employing at least twenty-five percent (25%) of the business's employees from the targeted workforce; or

(b)
With an existing business creating new activity within the enterprise zone of not less than a twenty percent (20%) increase in the number of employees or by a twenty percent (20%) increase in capital investment within eighteen (18) months from the date of application for certification as a qualified business. Businesses that are certified based upon an increase in employees shall employ at least twenty-five percent (25%) of the new employees from the targeted workforce;

(9)
"Qualified employee" means an employee of a qualified business;

(10)
"Qualified seasonal employee" means a seasonal employee employed by a seasonal business for at least sixty (60) days during the calendar year;

(11)
"Seasonal business" means a business with respect to which seasonal employees constitute at least eighty percent (80%) of the total number of employees of the business during the calendar year. For purposes of this definition, a person shall be treated as an employee only if the person is employed by the business for at least sixty (60) days during the calendar year;

(12)
"Seasonal employee" means a person who is employed by a qualified business during certain seasons or during part of the calendar year; and

(13)
"Targeted workforce" means Kentucky residents:

(a)
Who reside within an enterprise zone; or

(b)
Who have been unemployed for at least ninety (90) days or who have received public assistance benefits, based on need and intended to alleviate poverty, for at least ninety (90) days prior to employment with a qualified business.

(c)
For the purpose of this subsection, "Kentucky resident" means a person who has resided in the Commonwealth for at least ninety (90) days.

Section 14.   KRS 154.45-050 is amended to read as follows:

(1)
In addition to the seven (7) existing state enterprise zones, the authority may designate three (3) additional state enterprise zones by December 31, 1988. In deciding which areas should be designated as enterprise zones the authority shall give preference to:

(a)
Local governments that have documented the greatest commitment to the goals of the Enterprise Zone Program[established pursuant to KRS 154.45-001];

(b)
Areas with the highest levels of poverty, unemployment, and general distress; and

(c)
Areas that have the greatest support from the local government seeking designation, the community, residents, local business, and private organizations, taking into account the resources available to the local government.

(2)
Designation of an area as an enterprise zone shall remain in effect during the period beginning on the date of designation and ending on December 31 of the twentieth year following designation.

(3)
The authority shall remove the designation of an area as an enterprise zone if the area no longer meets the criteria for average rate of unemployment, population density, chronic abandonment or demolition of commercial or residential structures, and pervasive poverty[designation as set out in KRS 154.45-020 to 154.45-110] or by administrative regulations[regulation] adopted by the authority[ pursuant to KRS 154.45-020 to 154.45-110]. The authority shall establish by administrative regulation a procedure for revocation of the designation of an enterprise zone. The authority shall ensure that local governments shall be notified in writing of the authority's intent and reasons for considering revocation of the designation. The authority shall establish a reasonable time frame within which the local government may correct the problems cited by the authority to avoid revocation of the enterprise zone designation.

(4)
A local government that has had an enterprise zone designation revoked shall be prohibited from applying for future enterprise zone designations for at least five (5) years. The authority may, by administrative regulation, extend the time frame that a local government is prohibited from participating in the enterprise zone program.

(5)
If the authority revokes the designation of an enterprise zone, it shall immediately begin reviewing the applications of local governments seeking an enterprise zone and designate a new area as an enterprise zone as soon as possible.

(6)
If the authority removes the designation of an area as an enterprise zone pursuant to this section, the qualified businesses within the area shall retain certification and shall remain eligible to receive tax exemptions pursuant to KRS 154.45-090 until December 31 of the twentieth year from the date of the original designation of the area as an enterprise zone.

Section 15.   KRS 154.45-060 is amended to read as follows:

(1)
For the purposes of carrying out the provisions of the Enterprise Zone Program[KRS 154.45-020 to 154.45-110], there is created the Enterprise Zone Authority of Kentucky consisting of eleven (11) members. The authority shall be appointed as follows: one (1) member appointed by the Governor from a list of three (3) persons nominated by the Labor Management Advisory Council; one (1) member appointed by the Governor from a list of three (3) persons nominated by the Kentucky League of Cities; one (1) member appointed by the Governor from a list of three (3) persons nominated by the Kentucky Association of Counties; one (1) member appointed by the Governor who is qualified to represent the interests of Kentucky's small business community; one (1) member appointed by the Governor from a list of three (3) persons nominated by the AFL-CIO of Kentucky; two (2) members appointed by the Governor to serve at large; one (1) member appointed by the Governor from a list of five (5) persons nominated by the secretary of the Cabinet for Economic Development; the secretary of the Cabinet for Economic Development or his designee; the secretary of the Revenue Cabinet or his designee; and the secretary of the Cabinet for Families and Children or his designee.

(2)
Authority members shall serve a term of four (4) years and, except for the secretary of the Cabinet for Economic Development, the secretary of the Revenue Cabinet, and the secretary of the Cabinet for Families and Children, shall not be eligible to succeed themselves.

(3)
The authority shall meet at least four (4) times per year. A majority of the total authority membership shall be required to designate an area as an enterprise zone and to certify businesses as qualified businesses. The authority shall keep official minutes of all meetings. All members shall serve until such time as their successors are qualified and appointed. Each member of the authority shall receive one hundred dollars ($100), not to exceed twelve hundred dollars ($1,200) per calendar year, as compensation for attending official meetings of the authority. Each member of the authority shall be reimbursed for travel expenses actually incurred in the discharge of his duties on the authority.

(4)
The Cabinet for Economic Development shall serve as staff for the authority and carry out the administrative duties and functions as directed by the authority.

Section 16.   KRS 154.45-070 is amended to read as follows:

The authority shall administer the provisions of the Enterprise Zone Program[KRS 154.45-020 to 154.45-110], and shall:

(1)
Establish by administrative regulation a process to monitor compliance by local governments and qualified businesses with the provisions of the Enterprise Zone Program;

(2)
Initiate contact and fully cooperate with the Revenue Cabinet in the collection of information to determine the fiscal impact of enterprise zone tax exemptions on state revenues;

(3)
Report to the General Assembly no later than October 1 annually regarding:

(a)
The authority's method of monitoring the Enterprise Zone Program;

(b)
Information on the fiscal impact of enterprise zone tax exemptions on state revenues;

(c)
The authority's method of reviewing local incentives;

(d)
Information on the number of qualified businesses per zone;

(e)
Information on the number of requests for amendments to zone boundaries and the number of amendments granted and denied; and

(f)
Recommendations requiring state legislative action;

(4)
Revoke designation of an area as an enterprise zone pursuant to the provisions of KRS 154.45-050.

(5)
Prohibit the certification of businesses in an enterprise zone if the local government has been notified in writing by the authority of the authority's intent to revoke the local government's designation as an enterprise zone. The prohibition of certification of businesses shall continue until the authority officially revokes the local government's enterprise zone designation, or notifies the local government in writing that the problems cited by the authority have been corrected and the enterprise zone designation shall not be revoked;

(6)
Offer technical assistance and job training assistance to local governments, qualified businesses, and neighborhood enterprise association corporations; and

(7)
Aggressively review local incentives and commitments on an annual basis.

Section 17.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020 or 141.040, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The tax paid to other states credit permitted by KRS 141.070;

(e)
The credit for hiring the unemployed permitted by KRS 141.065;

(f)
The recycling or composting equipment credit permitted by KRS 141.390;

(g)
The tax credit for cash contributions in investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(h)
The low income credit permitted by KRS 141.066;

(i)
The household and dependent care credit permitted by KRS 141.067;

(j)
The coal incentive credit permitted under KRS 141.0405; and

(k)
The research facilities credit permitted under KRS 141.395.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350; and

(b)
The individual estimated tax payment credit permitted by KRS 141.305.

(3)
The nonrefundable credits against the tax imposed by KRS 141.040 shall be taken in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(b)
The health insurance credit permitted by KRS 141.062;

(c)
The unemployment credit permitted by KRS 141.065;

(d)
The recycling or composting equipment credit permitted by KRS 141.390;

(e)
The coal conversion credit permitted by KRS 141.041;

(f)
The enterprise zone credit permitted by KRS 154.45-090, for taxable periods ending prior to January 1, 2008;

(g)
The tax credit for cash contributions to investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(h)
The coal incentive credit permitted under KRS 141.0405; and

(i)
The research facilities credit permitted under KRS 141.395.

(4)
After the application of the nonrefundable credits in subsection (3) of this section, the refundable corporation estimated tax payment credit permitted by KRS 141.044 shall be allowed as a credit against the tax imposed by KRS 141.040.

Section 18.   The following KRS sections are repealed:

154.45-001   Purpose of Enterprise Zone Program.

154.45-020   Application for designation as enterprise zone -- Interlocal governmental agreement -- Application to amend boundaries of existing zone -- Joint applications.

154.45-030   Boundary changes effective upon written approval of authority -- Contents of application -- Requirements for authority's approval.

154.45-040   Areas eligible for designation as enterprise zone.

154.45-080   Master business license.

154.45-100   Neighborhood enterprise association corporations -- Establishment -- Certification -- Land owned by state and local governments to be leased to corporation -- Tax exemption.

Section 19.   The following KRS sections are repealed, effective December 31, 2007:

154.45-010   Definitions for KRS 154.45-020 to 154.45-110.

154.45-050   Number of enterprise zones limited -- Preferred areas -- Effect of revocation -- Retention of certification and eligibility for tax exemption after removal of designation.

154.45-060   Enterprise Zone Authority of Kentucky -- Membership -- Terms -- Meetings -- Compensation -- Staff.

154.45-070   Duties of authority.

154.45-090   Tax advantages, credits, and exemptions for qualified businesses.

154.45-110   Duties of Revenue Cabinet -- Report to General Assembly on fiscal impact of Enterprise Zone Program.

154.45-120   Cabinet for Workforce Development to verify employment information of qualified businesses.
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