UNOFFICIAL COPY AS OF  02/14/05
05 REG. SESS.
05 RS BR 1182


AN ACT relating to prosecutorial funding and making an appropriation therefor.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 15 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Prosecutors Enhancement Fund is hereby created in the State Treasury.

(2)
The fund shall be a trust and agency account and shall not lapse.

(3)
The fund shall consist of tax revenues generated from subsection (2) of Section 3 of this Act and any other revenues as may, from time to time, be made available by the General Assembly.

(4)
Moneys in the fund may be spent only upon direction of the Prosecutors Advisory Council and shall only be used within the unified prosecutorial system to:

(a)
Provide legal or administrative assistance to prosecutors in handling increased caseloads;
(b)
Provide technological or expert assistance to prosecutors in the prosecution of criminal cases;

(c)
Provide funding for continuing legal education; and

(d)
Provide such other assistance to prosecutors that is necessary to promote an effective system of criminal justice.

Section 2.   KRS 138.130 is amended to read as follows:

As used in KRS 138.130 to 138.205, unless the context requires otherwise:

(1)
"Cabinet" means the Revenue Cabinet.

(2)
"Manufacturer" means any person who manufactures or produces cigarettes, smokeless tobacco products, or cigarette rolling paper within or without this state.

(3)
"Retailer" means any person who sells to a consumer or to any person for any purpose other than resale.

(4)
"Sale at retail" means[shall mean] a sale to any person for any other purpose other than resale.

(5)
"Cigarettes" means[shall mean and include] any roll for smoking made wholly or in part of tobacco, or any substitute for tobacco, irrespective of size or shape and whether or not the[such] tobacco is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material, excepting tobacco.

(6)
"Sale" or "sell" means[shall mean] any transfer for a consideration, exchange, barter, gift, offer for sale, advertising for sale, soliciting an order for cigarettes, smokeless tobacco products, or cigarette rolling paper, and distribution in any manner or by any means whatsoever.

(7)
"Tax evidence" means[shall mean and include] any stamps, metered impressions or other indicia prescribed by the cabinet by regulation as a means of denoting the payment of tax.

(8)
"Person" means[shall mean and include] any individual, firm, copartnership, joint venture, association, municipal or private corporation whether organized for profit or not, the Commonwealth of Kentucky or any of its political subdivisions, an estate, trust or any other group or combination acting as a unit, and the plural as well as the singular.

(9)
"Resident wholesaler" means[shall mean] any person who purchases at least seventy-five percent (75%) of all cigarettes, smokeless tobacco products, or cigarette rolling paper purchased by the wholesaler[him] directly from the[ cigarette] manufacturer on which the[ cigarette] tax provided for in KRS 138.130 to 138.205 is unpaid, and who maintains an established place of business in this state where the wholesaler[he] attaches cigarette tax evidence, or receives untaxed cigarettes, smokeless tobacco products, or cigarette rolling paper.

(10)
"Nonresident wholesaler" means[shall mean] any person who purchases cigarettes, smokeless tobacco products, or cigarette rolling paper directly from the manufacturer and maintains a permanent location or locations outside this state where Kentucky cigarette tax evidence is attached or from where Kentucky cigarette tax is reported and paid.

(11)
"Sub-jobber" means[shall mean] any person who purchases cigarettes, smokeless tobacco products, or cigarette rolling paper from a wholesaler licensed under KRS 138.195 on which the tax imposed by Section 3 of this Act[Kentucky cigarette tax] has been paid and makes them available to retailers for resale. No person shall be deemed to make cigarettes, smokeless tobacco products, or cigarette rolling paper available to retailers for resale unless the[such] person certifies and establishes to the satisfaction of the cabinet that firm arrangements have been made to regularly supply at least five (5) retail locations with Kentucky tax-paid cigarettes, smokeless tobacco products, or cigarette rolling paper for resale in the regular course of business.

(12)
"Vending machine operator" means[shall mean] any person who operates one (1) or more cigarette, smokeless tobacco products, or cigarette rolling paper vending machines.

(13)
"Transporter" means[shall mean] any person transporting untax-paid cigarettes, smokeless tobacco products, or cigarette rolling paper obtained from any source to any destination within this state, other than cigarettes, smokeless tobacco products, or cigarette rolling paper transported by the manufacturer thereof.

(14)
"Unclassified acquirer" means[shall mean] any person in this state who acquires cigarettes, smokeless tobacco products, or cigarette rolling papers from any source on which the tax imposed by Section 3 of this Act[Kentucky cigarette tax] has not been paid, and who is not a person otherwise required to be licensed under the provisions of KRS 138.195.

(15)
"Cigarette rolling paper" means any paper, casing, tube, or other material used primarily for wrapping any type of cigarette, excepting tobacco.

(16)
"Smokeless tobacco products" means snuff and any product made from tobacco other than a cigarette as defined in subsection (5) of this section that is prepared in a manner to be suitable for chewing only and not suitable for smoking as described in subsection (5) of this section.

(17)
"Wholesale sale" means a sale made for the purpose of resale in the regular course of business.
Section 3.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes. This tax shall be paid only once, regardless of the number of times the cigarettes may be sold in this state.

(2)
Effective July 1, 2005, a tax shall be imposed upon all wholesalers of smokeless tobacco products and cigarette rolling papers at the rate of five percent (5%) of the gross receipts of any wholesaler derived from wholesale sales of those products made within the Commonwealth. This tax shall be paid only once, regardless of the number of times the product may be sold in the state. Taxes received under this subsection shall be deposited into the fund established under Section 1 of this Act.

Section 4.   KRS 138.195 is amended to read as follows:

(1)
No person other than a manufacturer shall acquire cigarettes in this state on which the Kentucky cigarette tax has not been paid, nor act as a resident wholesaler, nonresident wholesaler, vending machine operator, sub-jobber, transporter or unclassified acquirer of such cigarettes without first obtaining a license from the cabinet as set out in this section.

(2)
Each resident wholesaler shall secure a separate license for each place of business at which cigarette tax evidence is affixed or at which cigarettes on which the Kentucky cigarette tax has not been paid are received. Each nonresident wholesaler shall secure a separate license for each place of business at which evidence of Kentucky cigarette tax is affixed or from where Kentucky cigarette tax is reported and paid. Such a license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(3)
Each sub-jobber shall secure a separate license for each place of business from which Kentucky tax-paid cigarettes are made available to retailers, whether such place of business is located within or without this state. Such license or licenses shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each such year or portion thereof for which such license is secured.

(4)
Each vending machine operator shall secure a license for the privilege of dispensing Kentucky tax-paid cigarettes by vending machines. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of twenty-five dollars ($25) for each year or portion thereof for which such license is secured. No vending machine shall be operated within this Commonwealth without having prominently affixed thereto the name of its operator, together with the license number assigned to such operator by the cabinet. The cabinet shall prescribe by regulation the manner in which the information shall be affixed to the vending machine.

(5)
Each transporter shall secure a license for the privilege of transporting cigarettes within this state. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which such license is secured. No transporter shall transport any cigarettes without having in actual possession an invoice or bill of lading therefor, showing the name and address of the consignor and consignee, the date acquired by the transporter, the name and address of the transporter, the quantity of cigarettes being transported, together with the license number assigned to such transporter by the cabinet.

(6)
Each unclassified acquirer shall secure a license for the privilege of acquiring cigarettes on which the Kentucky cigarette tax has not been paid. Such license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which such license is secured.

(7)
Nothing in KRS 138.130 to 138.205 shall be construed to prevent the cabinet from requiring a person to purchase more than one (1) license if the nature of such person's business is so diversified as to justify such requirement.

(8)
The cabinet may by regulation require any person licensed under the provisions of this section to supply such information concerning his business, sales or any privilege exercised, as is deemed reasonably necessary for the regulation of such licensees, and to protect the revenues of the state. Failure on the part of such licensee to comply with the provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder, or to permit an inspection of premises, machines or vehicles by an authorized agent of the cabinet at any reasonable time shall be grounds for the revocation of any license issued by the cabinet, after due notice and a hearing by the cabinet. The secretary of revenue may assign a time and place for such hearing and may appoint a conferee who shall conduct a hearing, receive evidence and hear arguments. Such conferee shall thereupon file a report with the secretary together with a recommendation as to the revocation of such license. From any revocation made by the secretary of revenue on such report, the licensee may prosecute an appeal to the Kentucky Board of Tax Appeals as provided by law. Any person whose license has been revoked for the willful violation of any provision of KRS 138.130 to 138.205 shall not be entitled to any license provided for in this section, or have any interest in any such license, either disclosed or undisclosed, either as an individual, partnership, corporation or otherwise, for a period of one (1) year after such revocation.

(9)
No license issued pursuant to the provisions of this section shall be transferable or negotiable except that a license may be transferred between an individual and a corporation, if that individual is the exclusive owner of that corporation, or between a subsidiary corporation and its parent corporation.

(10)
Every manufacturer located or doing business in this state shall keep written records of all shipments of cigarettes, smokeless tobacco products, and cigarette rolling papers to persons within this state, and shall submit reports of such shipments as the cabinet may require by regulation.

(11)
No person licensed under this section except nonresident wholesalers shall either sell to or purchase from any other such licensee untax-paid cigarettes.

(12)
Wholesalers of smokeless tobacco products and cigarette rolling papers shall pay and report the tax levied by subsection (2) of Section 3 of this Act on or before the twentieth day of the calendar month following the month in which the possession or title of the smokeless tobacco products or cigarette rolling papers are transferred from the wholesaler to retailers or consumers in this state. The Revenue Cabinet shall promulgate administrative regulations setting forth the details of the reporting requirements.

(13)
A tax return shall be filed for each reporting period whether or not tax is due.

Section 5.   KRS 248.652 is amended to read as follows:

There is established in the State Treasury a permanent and perpetual fund to be known as the "Agricultural Diversification and Development Fund" to which shall be credited any increase in the cigarette excise tax levied under KRS 138.140(1) subsequent to July 15, 1998; gifts; bequests; endowments; grants from the United States government, its agencies and instrumentalities; any funds from the tobacco settlement agreement or related federal legislation for tobacco farmers or tobacco-dependent communities specifically appropriated to this fund by the General Assembly from the fund created in KRS 248.654; and funds received from any other sources, public or private. The fund shall be administered by the Agricultural Diversification and Development Council created under KRS 248.650.

Section 6.   KRS 438.335 is amended to read as follows:

The Department of Agriculture shall carry out the provisions of KRS 438.305 to 438.340 as they relate to educating the public and sellers of tobacco products about provisions and penalties of KRS 438.305 to 438.340. The Department of Agriculture shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by KRS 138.140(1) and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of these education efforts.

Section 7.   KRS 438.337 is amended to read as follows:

(1)
Except for violations of the provisions of KRS 438.311, 438.313, and 438.315 by a juvenile, which shall be under the jurisdiction of the juvenile session of the District Court, the Department of Alcoholic Beverage Control shall carry out the enforcement provisions of KRS 438.305 to 438.340.

(2)
The Department of Alcoholic Beverage Control shall be entitled to the revenue produced by one-twentieth of one cent ($0.0005) of the three-cent ($0.03) per pack revenue collected by the Revenue Cabinet from the state excise tax on the sale of cigarettes as imposed by KRS 138.140(1) to be deposited in a trust and agency account created in the State Treasury, and to keep fifty percent (50%) of any fines collected under KRS 438.305 to 438.340 to offset the costs of enforcement of KRS 438.305 to 438.340.

(3)
The Department of Alcoholic Beverage Control shall be responsible for maintaining statistics for compilation of required reports to be submitted to the United States Department of Health and Human Services.

(4)
The Department of Alcoholic Beverage Control shall devise a plan and time frame for enforcement to determine by random inspection if the percentage of retailers or distributors making illegal sales to minors does or does not exceed federal guidelines preventing tobacco sales to minors.

Page 1 of 9
BR118200.100-1182



