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SUBJECT/TITLE
AN ACT relating to telecommunication rights-of-way

SPONSOR
Senator David Boswell

MANDATE SUMMARY

Unit of Government:
X
City;
X
County;
X
Urban-County

X
Charter County
X
Consolidated Local

Program/

Office(s) Impacted:
 local legislative body; Public Works; Engineering Division; 

Requirement:
X
Mandatory

Optional

Effect on

Powers & Duties
X
Modifies Existing

Adds New
x
Eliminates Existing

PURPOSE/MECHANICS

SB 135 amends KRS 278.540 to limit the payment made by a telephone company or telegraph company to a political subdivision for public rights-of-way to the "actual cost of disturbing the right-of-way", including "imputed costs" that the political subdivision would incur if it were a for-profit business.  Under current law, the telephone company or telegraph company is required to make "just compensation" for constructing, maintaining and operating its lands through any public lands and on, across and along any public road and across and under any navigable waters.

Section 163 of the Kentucky Constitution prohibits public utilities such as telephone companies from ... "erecting its poles, posts or other apparatus along, over under or across the streets, alleys or public grounds of a city or town" without first obtaining the consent of legislative bodies or boards of the city or town. Under Section 164, a "county, city, town, taxing district or other municipality" can grant a "franchise" or "privilege" or make a "contract" for a term but not to exceed twenty years.  Before granting the franchise or awarding a contract the municipality is required to advertise,  publicly receive and award bids.
FISCAL EXPLANATION/BILL PROVISIONS
ESTIMATED COST

The fiscal impact of SB 135 local government will likely be moderate to significant. 

Under current practice, local governments enact a code or ordinance providing for the granting and management of access to a public-right-of way.  A utility such as a telephone or telegraph company may have a time-limited franchise agreement, lease, or other agreement with the local government.  A utility may pay an initial registration fee, annual permit fee, and franchise fee (x% of the annual gross revenues generated by the utility) for the right to access or disturb the public-right-of way.  For example, the utility may be granted the right to install or replace utility pole wiring, make cuts in paved roads, install underground lines in trenches, and bore under a street or sidewalk. Fees charged the utility may be used for administration of a right-of-way disturbance program. This includes paying for staff to handle traffic lane closures, and engineering staff to inspect cuts made in streets, and the repaving to restore the street to its former status.

A cable television franchise agreement between a city and a telephone company may last for 20 years.  Franchise fees may annually return to the local government as much as 3% of a telecable's annual gross revenue.

SB 135 would limit the payment for disturbing the public right-of-ways to the "actual cost" of disturbing the right-of-way, including "imputed costs the political subdivision would incur if it were a for-profit business".  The implementation of SB 135 could cause an immediate or delayed loss of revenue for local governments depending upon:

SYMBOL 183 \f "Symbol" \s 10 \h
The total number of franchises a local government has in place;

SYMBOL 183 \f "Symbol" \s 10 \h
The percentage of gross revenue collected by the local government; 

SYMBOL 183 \f "Symbol" \s 10 \h
The annual permit fee charged by the local government;

SYMBOL 183 \f "Symbol" \s 10 \h
Whether the fees and revenue collected are adequate to cover the cost of regulating the right-of-way program;

SYMBOL 183 \f "Symbol" \s 10 \h
The time remaining before each of the current franchises expires; 

SYMBOL 183 \f "Symbol" \s 10 \h
How  "imputed costs" would be determined in any future franchises, leases, or agreements between the local government and the utility.
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