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AN ACT relating to the Office of Inspector General.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

The Inspector General may make inquiry concerning and investigate all allegations of fraud, waste, abuse, mismanagement, misconduct, nonfeasance, misfeasance, malfeasance, violations of this chapter or KRS Chapter 194B, or violations of any other laws, policies, rules, or administrative regulations that relate to the Cabinet for Health Services or the Cabinet for Families and Children.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
Every employee of the Cabinet for Health Services or the Cabinet for Families and Children shall cooperate with the Inspector General and his employees or designees in any investigation undertaken under the Inspector General’s authority. Notwithstanding any other provision of law, failure of any employee of the Cabinet for Health Services or the Cabinet for Families and Children to cooperate with an investigation of the Inspector General shall be grounds for disciplinary action, which may include dismissal.

(2)
All state, county, and local agencies shall cooperate with the Inspector General and his employees or designees by providing all information relative to the person or entity that has allegedly obtained or attempted to obtain a public assistance benefit by means of false statement or misrepresentation, omission, or fraudulent device, or as a result of program abuse.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
In addition to any other authority granted by state or federal law, the Inspector General shall have access to all information, personnel, records, and facilities of the Cabinet for Health Services and the Cabinet for Families and Children, and employees, vendors, contractors, and medical providers, and federal, state, and local governmental agencies that are necessary to perform the duties of the Office of Inspector General as directly related to investigations of public assistance programs administered by or through the Cabinet for Health Services or Cabinet for Families and Children, and any agents, vendors, contractors, and providers.
(2)
All recipients of public assistance benefits administered by or through the Cabinet for Health Services or the Cabinet for Families and Children shall, as a condition precedent to qualification for and receipt of benefits, give in writing to the Cabinet for Health Services of Cabinet for Families and Children consent to make inquiry of past and present employers and all relevant documents, income tax returns, and other records, financial or otherwise, that are necessary to assist with decisions about qualification or continued qualification.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
When conducting any investigation concerning or relating to a public assistance program administered by the Cabinet for Health Services or the Cabinet for Families and Children or any other investigation undertaken pursuant to the authority granted under this section, the Inspector General may issue administrative subpoenas to compel the attendance of witnesses, the examination of witnesses under oath, and the production of documents, including but not limited to books, accounts, papers, records, computer system devices, and any other documentary materials relating to the investigation.

(2)
Any person or entity who fails to appear without reasonable cause in response to a subpoena, answer any questions, testify under oath, or produce any documents relating to an investigation undertaken by the Inspector General, or who knowingly makes a false or misleading statement in relation to an investigation or inquiry under this section shall be subject to an administrative penalty of one thousand dollars ($1,000) for each occurrence, and may be compelled to provide the testimony or produce the records under a show cause order issued by the Cabinet for Health Services or the Cabinet for Families and Children’s administrative hearings branch.

(3)
Any person or entity who fails to appear without reasonable cause in response to a subpoena, answer any question, testify under oath, or produce any documents relating to an investigation undertaken by the Inspector General shall, in addition to other penalties provided by law, pay a civil penalty in an amount equal to all reasonable expenses incurred in the enforcement of this section.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
An administrative subpoena issued under this section shall be served in the manner provided in the rules of procedure for service of a subpoena in a civil action.

(2)
The Inspector General shall impose a civil penalty on any person who without reasonable cause fails to appear, answer any questions, testify under oath, or produce any documents relating to an investigation undertaken by the Inspector General, unless the person or entity requests an administrative review within fifteen (15) calendar days after the Inspector General imposes the penalty.

(3)
The administrative penalty imposed by the Inspector General under this section may be referred to a credit reporting agency for up to seven (7) years after the date of the order that imposed the penalty or until the penalty is collected. The Inspector General shall not refer the unpaid penalty to a credit reporting agency until the time for any administrative review has passed.

(4)
The administrative penalty imposed under this section shall operate as a final judgment without further action by the cabinet. The Inspector General may collect the penalty through all available remedies, including offset of public assistance payments currently or prospectively payable, or through offset of funds currently or prospectively payable under any other vendor contract with the Commonwealth.

(5)
A civil penalty imposed under this section shall be deposited in the cabinet’s fraud, waste, and abuse recovery fund.

(6)
The Inspector General may enforce an administrative subpoena by directing the revocation, denial, or suspension of a license issued to the person or entity that failed or refused without reasonable cause to comply with the subpoena, or by terminating any vendor contract between the person or entity and the cabinet that constitutes a Medicaid provider agreement.

(7)
In addition to other remedies authorized under this section, the Inspector General may petition the Franklin Circuit Court for an order of contempt and an order compelling compliance with the administrative subpoena.

(8)
An enforcement remedy in this section shall be cumulative and shall not be exclusive of any other remedy provided by law for the enforcement of any order by a court of competent jurisdiction or the cabinet.

Section 6.   KRS 194A.500 is amended to read as follows:

As used in KRS 194A.505:

(1)
"Administrative penalty" means a penalty imposed by the Office of Inspector General, an assessment, and any other action authorized under this section. An administrative penalty is cumulative and may be issued in addition to or in lieu of any other penalty or action authorized by law for the same facts or occurrences;

(2)
"Assistance program" means any program administered by the cabinet;

(3)[(2)]
"Benefit" means receipt of money, goods, or anything of pecuniary value from an assistance program;

(4)[(3)]
"False statement or misrepresentation" means a statement or representation knowingly made by a person to be false;[ and]

(5)
"Program abuse" means an activity or practice that is inconsistent with a sound fiscal, business, or medical practice that results in unnecessary program costs or in reimbursement for a service that is not medically necessary, that does not meet a professionally recognized standard, or that does not meet a standard required by contract, statute, administrative regulation, or official interpretation sent to a provider or recipient by the cabinet or its agents. Intent to commit program abuse is not a required element of the term; and
(6)[(4)]
"Provider" means an individual, corporation, association, facility, or institution that is providing or has been approved to provide medical assistance to recipients under the Medical Assistance Program.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
Any person not subject to testimonial privilege who has actual knowledge of fraud, waste, or program abuse, or who has knowledge of any provider or recipient who has obtained a public assistance benefit from the Cabinet for Health Services or the Cabinet for Families and Children for which that person is not legally entitled, shall advise the Office of Inspector General immediately upon obtaining that knowledge. The Office of Inspector General shall review the information and determine if there is sufficient basis to warrant a full investigation.

(2)
Any person making a complaint or furnishing a report, information, or record in good faith under this section shall be immune from civil liability for making the complaint or report or for providing the information.

(3)
Any person who knows or has reasonable cause to believe that an officer or employee of the Cabinet for Health Services or the Cabinet for Families and Children has committed or is planning to commit a wrongful act in violation of any public assistance law shall prepare and file with the Inspector General a complaint that identifies the person making the report and the officer or employee who allegedly committed or is planning to commit the wrongful act or omission. The report shall describe the wrongful act or omission and explain how the person making the report came to have the knowledge of the wrongful act or omission.

(4)
Any person who fails to make a report required under this section shall be subject to an administrative penalty of one thousand dollars ($1,000) for each finding, or in lieu thereof may be subject to double the loss sustained by the Cabinet for Health Services or the Cabinet for Families and Children as a result of the fraud, program abuse, or wrongful conduct.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

The fraud, waste, and abuse recovery fund is created within the State Treasury for the purpose of paying costs of investigations of the Cabinet for Health Services and the Cabinet for Families and Children that relate to fraud, waste, and abuse, and other related activities of the Inspector General, including but not limited to, costs associated with investigations, equipment, training, personnel, prevention, and education. The balance in the fund at the close of a fiscal year shall not lapse but shall carry forward to the next fiscal year.
Section 9.   KRS 194A.505 is amended to read as follows:

(1)
No person shall, with intent to defraud, knowingly make a false statement or misrepresentation or by other means fail to disclose a material fact used in determining the person's qualification to receive benefits under any assistance program.

(2)
No person shall, with intent to defraud, fail to report a change in the factors affecting the person's eligibility for benefits.

(3)
No person shall, with intent to defraud, knowingly use, attempt to use, acquire, transfer, forge, alter, traffic, counterfeit, or possess a medical identification card or unique electronic authorization codes or numbers or electronic personal identification numbers in any manner not authorized by law.

(4)
No person having responsibility for the administration of an assistance program shall, having knowledge that it is in violation of the law, knowingly aid or abet any person in obtaining benefits to which the person is not legally entitled, or in obtaining a benefit amount greater than that to which the person is fully entitled.

(5)
No person shall misappropriate or attempt to misappropriate a Medicaid identification card or misappropriate other benefits from any program with which the person has been assigned responsibility, nor shall the person knowingly fail to report any of these activities when it is clearly in violation of the law.

(6)
No person shall, with intent to defraud or deceive, devise a scheme or plan a scheme or artifice to obtain benefits from any assistance program by means of false or fraudulent representations or intentionally engage in conduct that advances the scheme or artifice.

(7)
No person shall aid and abet another individual in acts prohibited in subsections (1) to (6) of this section knowing it to be in violation of the law.

(8)
The Attorney General on behalf of the Commonwealth of Kentucky may commence proceedings to enforce this section, and the Attorney General shall in undertaking these proceedings exercise all powers and perform all duties that a prosecuting attorney would otherwise perform or exercise.

(9)
The Office of Inspector General may commence administrative proceedings to enforce any provision of KRS Chapter 194A or KRS Chapter 194B. The administrative proceeding shall be cumulative of and in addition to any other penalty authorized by law.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
No person shall make a false statement or misrepresentation or by other means fail to disclose a material fact used in determining the person’s qualification to receive benefits under any assistance program.
(2)
No person shall fail to report any change required by law in the factors affecting the person’s eligibility for benefits.
(3)
No person shall use, attempt to use, forge, alter, traffic, counterfeit, or possess a medical identification card or unique electronic authorization code or number or electronic personal identification number in any manner not authorized by law.
(4)
No person having responsibility for the administration of an assistance program shall assist any person to obtain a benefit to which the person is not legally entitled, or in obtaining a benefit amount greater than that to which the person is entitled.
(5)
No person shall misappropriate or attempt to misappropriate a Medicaid identification card or misappropriate any benefit from any other program for which the person has been assigned responsibility, nor shall the person fail to report any activity when the person has actual knowledge that the activity is a violation of the law.
(6)
No person shall devise a scheme or plan a scheme or artifice to obtain a benefit from any assistance program by means of false or fraudulent representation or intentionally engage in conduct that advances the scheme or artifice.
(7)
No person shall aid or abet another individual in any act prohibited in this section knowing the act to be in violation of the law.
(8)
The Inspector General may commence an administrative proceeding to enforce this section.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
Any person who has been convicted of a violation of subsection (1) or (2) of Section 9 of this Act, or who violates subsection (1) or (2) of Section 10 of this Act, shall pay an administrative fine of five hundred dollars ($500), plus the total value of any benefit and payment the person received but was not entitled to receive.
(2)
Any person who has been convicted of a violation of subsection (3) or (4) of Section 9 of this Act , or who violates subsection (3) or (4) of Section 10 of this Act, shall pay an administrative fine of one thousand dollars ($1,000), plus the total value of any benefit and payment the person received but was not entitled to receive.
(3)
Any person who has been convicted of a violation of subsection (5), (6), or (7) of Section 9 of this Act, or who violates subsection (5), (6), or (7) of Section 10 of this Act, shall pay an administrative fine of two thousand dollars ($2,000), plus the total value of any benefit and payment the person received but was not entitled to receive.
(4)
Any person who has been convicted of a violation of subsection (1) to (6) of Section 9 of this Act, or who violates subsection (1) to (6) of Section 10 of this Act, shall, in addition to any other penalty provided by law, forfeit and pay an administrative penalty to the Cabinet for Health Services in the total amount of all benefits and payments that the person received but was not entitled to receive.
(5)
Any provider who has been convicted of a violation of subsection (1) to (6) of Section 9 of this Act, or who violates subsection (1) to (6) of Section 10 of this Act shall, in addition to any other penalty provided by law, including the penalty set forth in subsection (4) of this section, forfeit and pay an administrative penalty of:
(a)
Three (3) times the amount of the total value of all benefits and payments that the provider received but was not entitled to receive. This sum shall be payable to the fraud, waste, and abuse recovery fund; and
(b)
All reasonable costs and expenses necessarily incurred by the Cabinet for Health Services in the enforcement of this section. This sum shall be payable to the fraud, waste, and abuse recovery fund.
SECTION 12.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
The Inspector General may commence any administrative proceeding necessary to enforce this section by requesting and obtaining a show cause order from the administrative hearings branch of the Cabinet for Health Services or the Cabinet for Families and Children, which shall be issued by personal service or certified mail.
(2)
The show cause order shall be issued in compliance with the notice requirements of KRS Chapter 13B and shall designate a date for a hearing not earlier than thirty (30) days after the date on which the notice was mailed or delivered by personal service.
(3)
Failure to appear as directed in the show cause order shall be grounds for issuance of the relief demanded.
(4)
A hearing conducted under this section shall be in accordance with KRS Chapter 13B.
Section 13.   KRS 205.010 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Cabinet" means the Cabinet for Families and Children. For the purposes of KRS 205.510 to 205.645 and KRS 205.8451 to 205.8483, "cabinet" means the Cabinet for Health Services;

(2)
"Secretary" means the secretary for families and children or his authorized representative. For the purposes of KRS 205.510 to 205.645 and KRS 205.8451 to 205.8483, "secretary" means the secretary of the Cabinet for Health Services or his authorized representative;

(3)
"Public assistance" means money grants, assistance in kind, or services to or for the benefit of needy aged, needy blind, needy permanently and totally disabled persons, needy children, or persons with whom a needy child lives or a family containing a combination of these categories, except that the term shall not be construed to permit the granting of financial aid where the purpose of such aid is to obtain an abortion. For purposes of this section and KRS 205.560, "abortion" means an act, procedure, device, or prescription administered or prescribed for a pregnant woman by any person, including the pregnant woman herself, producing premature expulsion of the fetus. Abortion does not include an induced premature birth intended to produce a live viable child;

(4)
"Needy child" means a child who has been deprived of parental support by reasons prescribed by regulations within the scope of Title IV of the Social Security Act, its amendments, and federal regulations and who does not have otherwise provided for him a subsistence compatible with decency and health;

(5)
"Parent," in addition to biological or adoptive parent, shall include stepparent;

(6)
"Needy aged" means a person who has attained the age of sixty-five (65) and who is unable to provide for himself and who does not have otherwise provided for him a subsistence compatible with decency and health;

(7)
"Needy blind" means a person who has no vision or whose vision is so defective as to prevent the performance of ordinary activities for which eyesight is essential and who is unable to provide for himself and who does not have otherwise provided for him a subsistence compatible with decency and health;

(8)
"Person with whom a needy child lives" means the individual prescribed by regulation, with whom such child is living in a place of residence maintained by such individual by himself or together with one (1) or more other persons;

(9)
"Needy permanently and totally disabled" means a person eighteen (18) years of age or older and who has a permanent physical or mental impairment, disease, or loss that substantially precludes him from engaging in useful occupations within his competence and who is unable to provide for himself and who does not have otherwise provided for him a subsistence compatible with decency and health;

(10)
"Private institution" means any establishment or place other than a public institution operated or maintained by any individual, association, corporation, or other organization which provides a group living arrangement for four (4) or more individuals, who are cared for and maintained in residence for compensation or otherwise;

(11)
"Public institution" means any establishment or place which is the responsibility of and administered by the state or any political subdivision thereof providing a group living arrangement in which one (1) or more individuals are cared for and maintained in residence;

(12)
"Public medical institution" means any public institution the primary purpose of which is to furnish hospital care and medical treatment;

(13)
"Person determined to be potentially responsible" means any person who:

(a)
Is not aged, blind, disabled, incapacitated, or needed in the home:

1.
Because of the illness or incapacity of a member of the family; or

2.
Because of children in the home under the age of six (6); or

(b)
Volunteers for such determination;

(14)
Nothing in this section shall be deemed to deprive a woman of all appropriate medical care necessary to prevent her physical death;

(15)
"Adult day-care center" means any adult care facility which provides part-time care, day or night, but less than twenty-four (24) hours, to at least four (4) adults not related to the operator of the adult care facility by blood, marriage, or adoption; and

(16)
"Overpayment" means an amount paid from public assistance funds to a recipient or provider that exceeds the amount that the provider or recipient was entitled to receive for a particular service or under any public assistance program administered by or through the Cabinet for Health Services or the Cabinet for Families and Children, including but not limited to, the Kentucky Medical Assistance Program. Overpayment may include, but is not limited to, program abuse, fraud, a false statement or misrepresentation, an omission of pertinent information, or failure to provide sufficient, complete, or accurate supporting documentation for receipt of public assistance. The term does not include a claims processing error made by the Cabinet for Health Services or the Cabinet for Families and Children or their agents, or any overpayment resulting from errors of the Cabinet for Health Services or the Cabinet for Families and Children, which shall be subject to recoupment.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
After submitting a claim for or after receiving payment for goods, services, items, facilities, or accommodations paid for by or pursuant to a public assistance program administered by the Cabinet for Health Services or the Cabinet for Families and Children, a provider, subcontractor, or any other person or entity shall maintain adequate records for audit purposes for a minimum of five (5) years after the date on which payment was received, if payment was received, or for a minimum of five (5) years after the date on which the claim was submitted, if the payment was not received.

(2)
Failure to maintain adequate records shall be punishable by recovery of one hundred fifty percent (150%) of the amount payable to the person or entity for which insufficient audit records exist to establish proof of entitlement to the benefit according to generally accepted auditing standards. Failure to maintain adequate records during a subsequent audit period shall be punishable by recovery of three hundred percent (300%) of the amount payable to the person or entity for which insufficient audit records exist to establish proof of entitlement to the benefit according to generally accepted auditing standards.

(3)
The Inspector General may commence administrative proceedings to enforce this section by requesting and obtaining a show cause order from the administrative hearings branch, which shall be issued by personal service or certified mail.

(4)
The show cause order shall designate a date for hearing not earlier than thirty (30) days after the date on which the notice was mailed or delivered by personal service.

(5)
Failure to appear as directed in the show cause order shall be grounds for issuance of the relief demanded.

(6)
A hearing conducted under this section shall be in accordance with KRS Chapter 13B.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

An administrative penalty, assessment, or action authorized under this section shall be cumulative and may be issued in addition to or in lieu of any other penalty and action authorized by law for the same facts, and shall include the following:

(1)
Exclusion as a provider or recipient from participation in public assistance programs administered by or through the Cabinet for Health Services or the Cabinet for Families and Children;

(2)
Suspension of public assistance by the Cabinet for Health Services or the Cabinet for Families and Children to a recipient or provider participating in a public assistance program administered by the Cabinet for Health Services or the Cabinet for Families and Children;

(3)
Recoupment of overpayments that the recipient or provider received but was not entitled to receive;

(4)
Administrative penalties;

(5)
State or federal tax refund offset;

(6)
Offset of any payments due or prospectively payable under any vendor contract with the Commonwealth of Kentucky; and

(7)
Costs or expenses incurred by the Cabinet for Health Services or the Cabinet for Families and Children to investigate conduct prohibited by this chapter, including costs and expenses associated and incident to investigation, prosecution, and recovery activities, including costs of administrative and civil litigation of the Cabinet for Health Services and the Cabinet for Families and Children to recover overpayments, fines, penalties, and other sanctions set forth in this section.

Section 16.   KRS 205.8451 is amended to read as follows:

As used in KRS 205.8451 to 205.8483, unless the context otherwise requires:

(1)
"Benefit" means the receipt of money, goods, or anything of pecuniary value from the Medical Assistance Program.

(2)
"Fraud" means an intentional deception or misrepresentation made by a recipient or a provider with the knowledge that the deception could result in some unauthorized benefit to the recipient or provider or to some other person. It includes any act that constitutes fraud under applicable federal or state law.

(3)
"Immediate family member" means a parent, grandparent, spouse, child, stepchild, father-in-law, mother-in-law, son-in-law, daughter-in-law, sibling, brother-in-law, sister-in-law, or grandchild.

(4)
"Intentional" or "intentionally" means, with respect to a result or to conduct described by a statute defining an offense, that a person's conscious objective is to cause that result or to engage in that conduct.

(5)
"Knowingly" means, with respect to conduct or to a circumstance described by a statute defining an offense, that a person is aware that his conduct is of that nature or that the circumstance exists.

(6)
"Medical Assistance Program" means the program of medical assistance as administered by the Cabinet for Health Services in compliance with Title XIX of the Federal Social Security Act and any administrative regulations related thereto.

(7)
"Provider" means an individual, company, corporation, association, facility, or institution which is providing or has been approved to provide medical services, goods, or assistance to recipients under the Medical Assistance Program.

(8)
"Provider abuse" means, with reference to a health care provider, activities or practices that are inconsistent with sound fiscal, business, or medical practices, and that result in unnecessary program costs[cost to the Medical Assistance Program established pursuant to this chapter,] or[ that result] in reimbursement for services that are not medically necessary; do not[ or that fail to] meet professionally recognized standards; or do not meet standards required by contract, statute, administrative regulation, or official interpretation sent to providers or recipients by the Cabinet for Health Services or the Cabinet for Families and Children or its agents[ for health care. It also includes practices that result in unnecessary cost to the Medical Assistance Program].

(9)
"Recipient" means any person receiving or who has received medical assistance benefits.

(10)
"Recipient abuse" means, with reference to a medical assistance recipient, practices that result in unnecessary cost to the Medical Assistance Program or the obtaining of goods, equipment, medicines, or services that are not medically necessary, or that are excessive, or constitute flagrant overuse or misuse of Medical Assistance Program benefits for which the recipient is covered.

(11)
"Wantonly" means, with respect to a result or to a circumstance described by a statute defining an offense, that a person is aware of and consciously disregards a substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk must be of such nature and degree that disregard thereof constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation. A person who creates such a risk but is unaware thereof solely by reason of voluntary intoxication also acts wantonly with respect thereto.

Section 17.   KRS 205.8455 is amended to read as follows:

(1)
[To implement provisions of this section, the commissioner of ]The Department for Medicaid Services shall have[create, no later than July 30, 1994, a Recipient Utilization Review Committee with] the authority to:

(a)
Review individual recipient utilization or program benefits, recipient medical records, and other additional information or data necessary to make a decision;

(b)
Determine if a recipient has utilized the program or services in a fraudulent or abusive manner;

(c)
Refer cases of suspected recipient fraud to the Office of the Inspector General in the Cabinet for Health Services;

(d)
Institute administrative actions to restrict or revoke the recipient's participation in the Medical Assistance Program; and

(e)
Initiate actions to recover the value of benefits received by the recipient which were determined to be related to fraudulent or abusive activities.

(2)[
The Recipient Utilization Review Committee shall be composed of five (5) members as follows: one (1) licensed physician, one (1) representative from the same program benefit area that is the subject of the review, one (1) recipient or representative of medical assistance benefits, one (1) representative of the Surveillance and Utilization Review Subsystems Unit, as required under Title XIX of the Social Security Act, and the commissioner of the Department for Public Health, who shall serve by virtue of his or her office.

(3)]
A medical assistance recipient whose eligibility has been revoked due to defrauding the Medical Assistance Program shall not be eligible for future medical assistance services for a period of not more than one (1) year or until full restitution has been made to the Department for Medicaid Services, whichever comes first.

(3)[(4)]
When a medical assistance recipient whose eligibility has been revoked due to defrauding of the Medical Assistance Program reapplies for coverage, during the period of revocation, due to pregnancy, a communicable disease, or other condition that creates a risk to public health, or a condition which if not treated could result in immediate grave bodily harm, the[ recipient utilization review committee for the] Department for Medicaid Services may change the revoked status of the previously eligible recipient to restricted status if it has been determined that it would be in the best interest of the previously eligible medical assistance recipient to receive coverage for medical assistance services and the person is otherwise eligible. If this change in status is granted, the case shall be reconsidered by the department[Recipient Utilization Review Committee] within sixty (60) days after the restricted status takes effect.

(4)[(5)]
Upon determination by the Recipient Utilization Review Committee of the Department for Medicaid Services that a medical assistance recipient has abused the benefits of the Medical Assistance Program, the recipient shall immediately be assigned and restricted to a managed care primary physician designated by the Department for Medicaid Services. Except in the case of an emergency as defined by the[ recipient utilization review committee and set forth by the] Cabinet for Health Services in an administrative regulation promulgated pursuant to KRS Chapter 13A, the restricted recipient shall be eligible to receive covered services only upon presenting to a participating provider, prior to the receipt of services, a dated written referral by the assigned managed care primary physician. Any participating provider who provides services to a medical assistance recipient in violation of the provisions of this subsection shall not be eligible for reimbursement for any services rendered.

(5)[(6)
The Cabinet for Health Services shall request any waivers of federal law that are necessary to implement the provisions of this section.

(7)]
The provisions of paragraphs (d) and (e) of subsection (1) of this section and of subsections (2), (3), and (4)[, and (5)] of this section shall have no force or effect unless permitted under federal law or the necessary federal waiver is[until and unless the requested waivers are] granted.

(6)[(8)]
Nothing in this section shall authorize the Cabinet for Health Services to waive the recipient's or provider's rights to prior notice and hearing as guaranteed by federal law.

[(9)
All complaints received by the Department for Medicaid Services, the Office of the Inspector General, the Office of the Attorney General, or by personnel of the Cabinet for Health Services concerning possible fraud or abuse by a medical assistance recipient shall be forwarded immediately to the Recipient Utilization Review Committee for its consideration. Any cases of possible recipient fraud or abuse uncovered by personnel of the Cabinet for Health Services or by providers shall also be referred immediately to the Recipient Utilization Review Committee for its review. Records shall be kept of all cases, including records of disposition, considered by the Recipient Utilization Review Committee.]

Section 18.   KRS 205.8459 is amended to read as follows:

(1)
Any provider presented with a request for an emergency service, for a nonlife-threatening condition or a condition that would not result in irreparable harm, by a Medicaid recipient participating in a managed care program but not in a restricted Medicaid status, shall not provide the service on an emergency basis unless the provider first makes a reasonable effort to contact the recipient's designated managed care primary physician for prior approval. Any provider presented with a request for an emergency service, due to a life-threatening condition or a condition that would result in irreparable harm, by a Medicaid recipient participating in a managed care program but not in a restricted Medicaid status, may provide the service without prior approval from the recipient's designated managed care primary physician.

(2)
For the purposes of implementing KRS 205.8455, 205.8457, and this section, the Department for Medicaid Services[, in consultation with the Recipient Utilization Review Committee,] shall in conformity with the federal Emergency Medical Treatment and Active Labor Act (42 U.S.C. sec. 1395dd, as amended) and any other applicable federal law, and in administrative regulation promulgated pursuant to KRS Chapter 13A, define an emergency service, irreparable harm, immediate grave bodily harm, life-threatening condition, and nonlife-threatening condition.

Section 19.   KRS 205.8467 is amended to read as follows:

(1)
Any provider who has been found by a preponderance of the evidence in an administrative process, in conformity with any applicable federal regulations and with due process protections, to have knowingly submitted or caused claims to be submitted for payment for furnishing treatment, services, or goods under a medical assistance program provided under this chapter, which payment the provider was not entitled to receive by reason of a violation of this chapter, or who has committed program abuse with a resulting overpayment, shall:

(a)
Be liable for restitution of any payments received in violation of this chapter, and interest at the maximum legal rate pursuant to KRS 360.010 in effect on the date any payment was made, for the period from the date payment was made to the date of repayment to the Commonwealth;

(b)
Be liable for a civil payment in an amount up to three (3) times the amount of excess payments;

(c)
Be liable for payment of a civil payment of one thousand dollars ($1,000)[five hundred dollars ($500)] for each false or fraudulent claim submitted for providing treatment, services, or goods;

(d)
Be liable for payment of legal fees and costs of investigation and enforcement of civil payments; and

(e)
Be removed as a participating provider in the Medical Assistance Program for two (2) months to six (6) months for a first offense, for six (6) months to one (1) year for a second offense, and for one (1) year to five (5) years for a third offense.

(2)
Civil payments, penalties, fines, interest, costs of investigation, and enforcement of the civil remedies recovered on behalf of the Commonwealth under this section shall be remitted to the fraud, waste, and abuse recovery fund[State Treasurer for deposit in a Medicaid trust fund which is hereby created and shall not lapse. Funds deposited in the Medicaid trust fund shall not be spent until appropriated by the General Assembly for medical assistance services].

(3)
The remedies under this section are separate from and cumulative to any other administrative, civil, or criminal remedies available under federal or state law or regulation.

(4)
The Cabinet for Health Services, in consultation with the Office of the Attorney General, may promulgate administrative regulations, pursuant to KRS Chapter 13A, for the administration of the civil payments contained in this section.

(5)
All hearings conducted under this section shall be in accordance with KRS Chapter 13B.
Section 20.   KRS 194B.500 is amended to read as follows:

As used in KRS 194B.505:

(1)
"Administrative penalty" means a penalty imposed by the Office of Inspector General, an assessment, and any other action authorized under this section. An administrative penalty is cumulative and may be issued in addition to or in lieu of any other penalty or action authorized by law for the same facts or occurrences;

(2)
"Assistance program" means any program administered by the cabinet;

(3)[(2)]
"Benefit" means receipt of money, goods, or anything of pecuniary value from an assistance program;[ and]
(4)[(3)]
"False statement or misrepresentation" means a statement or representation knowingly made by a person to be false;

(5)
"Program abuse" means an activity or practice that is inconsistent with a sound fiscal, business, or medical practice that results in unnecessary program costs or in reimbursement for a service that is not medically necessary, that does not meet a professionally recognized standard, or that does not meet a standard required by contract, statute, administrative regulation, or official interpretation sent to a provider or recipient by the cabinet or its agents. Intent to commit program abuse is not a required element of the term; and

(6)
"Provider" means an individual, corporation, association, facility, or institution that is providing or has been approved to provide medical assistance to recipients under the Medical Assistance Program.

Section 21.   KRS 194B.505 is amended to read as follows:

(1)
No person shall, with intent to defraud, knowingly make a false statement or misrepresentation or by other means fail to disclose a material fact used in determining the person's qualification to receive benefits under any assistance program.

(2)
No person shall, with intent to defraud, fail to report a change in the factors affecting the person's eligibility for benefits.

(3)
No person shall, with intent to defraud, knowingly use, attempt to use, acquire, transfer, forge, alter, traffic, counterfeit, or possess a food stamp or food stamp identification card or unique electronic authorization code or number or electronic personal identification number in any manner not authorized by law.

(4)
No person having responsibility for the administration of an assistance program shall, having knowledge that it is in violation of the law, knowingly aid or abet any person in obtaining benefits to which the person is not legally entitled, or in obtaining a benefit amount greater than that to which the person is fully entitled.

(5)
No person shall misappropriate or attempt to misappropriate a food stamp authorization-to-purchase card, food stamp identification card, or misappropriate other benefits from any program with which the person has been assigned responsibility, nor shall the person knowingly fail to report any of these activities when it is clearly in violation of the law.

(6)
No person shall, with intent to defraud or deceive, devise a scheme or plan a scheme or artifice to obtain benefits from any assistance program by means of false or fraudulent representations or intentionally engage in conduct that advances the scheme or artifice.

(7)
No person shall aid and abet another individual in acts prohibited in subsections (1) to (6) of this section knowing it to be in violation of the law.

(8)
The Attorney General on behalf of the Commonwealth of Kentucky may commence proceedings to enforce this section, and the Attorney General shall in undertaking these proceedings exercise all powers and perform all duties that the prosecuting attorney would otherwise perform or exercise.

(9)
The Office of Inspector General may commence administrative proceedings to enforce any provision of KRS Chapter 194A or KRS Chapter 194B. The administrative proceeding shall be cumulative of and in addition to any other penalty authorized by law.
SECTION 22.   A NEW SECTION OF KRS CHAPTER 194B IS CREATED TO READ AS FOLLOWS:

(1)
No person shall make a false statement or misrepresentation or by other means fail to disclose a material fact used in determining the person’s qualification to receive benefits under any assistance program.
(2)
No person shall fail to report any change required by law in the factors affecting the person’s eligibility for benefits.
(3)
No person shall use, attempt to use, forge, alter, traffic, counterfeit, or possess a food stamp identification card or unique electronic authorization code or number or electronic personal identification number in any manner not authorized by law.
(4)
No person having responsibility for the administration of an assistance program shall assist any person to obtain a benefit to which the person is not legally entitled, or in obtaining a benefit amount greater than that to which the person is entitled.
(5)
No person shall misappropriate or attempt to misappropriate a food stamp identification card or misappropriate any benefit from any other program for which the person has been assigned responsibility, nor shall the person fail to report any activity when the person has actual knowledge that the activity is a violation of the law.
(6)
No person shall devise a scheme or plan a scheme or artifice to obtain a benefit from any assistance program by means of false or fraudulent representation or intentionally engage in conduct that advances the scheme or artifice.
(7)
No person shall aid or abet another individual in any act prohibited in this section knowing the act to be in violation of the law.
(8)
The Inspector General may commence an administrative proceeding to enforce this section.
SECTION 23.   A NEW SECTION OF KRS CHAPTER 194B IS CREATED TO READ AS FOLLOWS:

(1)
Any person who has been convicted of a violation of subsection (1) or (2) of Section 21 of this Act, or who violates subsection (1) or (2) of Section 22 of this Act, shall pay an administrative fine of five hundred dollars ($500), plus the total value of any benefit and payment the person received but was not entitled to receive.
(2)
Any person who has been convicted of a violation of subsection (3) or (4) of Section 21 of this Act , or who violates subsection (3) or (4) of Section 22 of this Act, shall pay an administrative fine of one thousand dollars ($1,000), plus the total value of any benefit and payment the person received but was not entitled to receive.
(3)
Any person who has been convicted of a violation of subsection (5), (6), or (7) of Section 21 of this Act, or who violates subsection (5), (6), or (7) of Section 22 of this Act, shall pay an administrative fine of two thousand dollars ($2,000), plus the total value of any benefit and payment the person received but was not entitled to receive.
(4)
Any person who has been convicted of a violation of subsection (1) to (6) of Section 21 of this Act, or who violates subsection (1) to (6) of Section 22 of this Act, shall, in addition to any other penalty provided by law, forfeit and pay an administrative penalty to the Cabinet for Families and Children in the total amount of all benefits and payments that the person received but was not entitled to receive.
(5)
Any provider who has been convicted of a violation of subsection (1) to (6) of Section 21 of this Act, or who violates subsection (1) to (6) of Section 22 of this Act shall, in addition to any other penalty provided by law, including the penalty set forth in subsection (4) of this section, forfeit and pay an administrative penalty of:
(a)
Three (3) times the amount of the total value of all benefits and payments that the provider received but was not entitled to receive. This sum shall be payable to the fraud, waste, and abuse recovery fund; and
(b)
All reasonable costs and expenses necessarily incurred by the Cabinet for Families and Children in the enforcement of this section. This sum shall be payable to the fraud, waste, and abuse recovery fund.
SECTION 24.   A NEW SECTION OF KRS CHAPTER 194B IS CREATED TO READ AS FOLLOWS:

(1)
The Inspector General may commence any administrative proceeding necessary to enforce this section by requesting and obtaining a show cause order from the administrative hearings branch of the Cabinet for Health Services or the Cabinet for Families and Children, which shall be issued by personal service or certified mail.
(2)
The show cause order shall be issued in compliance with the notice requirements of KRS Chapter 13B and shall designate a date for a hearing not earlier than thirty (30) days after the date on which the notice was mailed or delivered by personal service.
(3)
Failure to appear as directed in the show cause order shall be grounds for issuance of the relief demanded.
(4)
A hearing conducted under this section shall be in accordance with KRS Chapter 13B.
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