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AN ACT relating to health care providers.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

PART I.

INSURANCE FILINGS

Section 1.   KRS 304.13-051 is amended to read as follows:

(1)
(a)
In a competitive market, every insurer shall file with the commissioner rates and supplementary information to be used in this state for medical malpractice risks, commercial risks as designated by the commissioner, and for all personal risks. Except as provided in paragraph (b) of this subsection, the rates and supplementary rate information shall be filed not later than fifteen (15) days after the date of first use of the rates, unless the commissioner finds after a hearing that an insurer's rates require closer supervision because of the insurer's financial condition. On a finding, rates for both personal and commercial risks, supplementary rate information, and supporting information shall be filed with the commissioner at least thirty (30) days before the effective date of the rates. An order shall expire no later than one (1) year after it is issued.

(b)
As to medical malpractice risks, every insurer that, for the entire ninety (90) day period prior to filing its medical malpractice insurance rates, did not issue or renew medical malpractice insurance policies in Kentucky shall file with the commissioner all rates for that market, supplementary rate information, and supporting information at least thirty (30) days before the proposed effective date of the rates. On application of the filer, the commissioner may authorize an earlier effective date.

(c)
The commissioner may, if the commissioner determines that a hearing could aid the commissioner in determining whether to approve or disapprove the filing or when the commissioner deems it in the public interest, hold a public hearing on any medical malpractice insurance filing under this subsection within thirty (30) days after all rates and supplementary rate information have been filed. The commissioner may extend the thirty (30) day period by an additional thirty (30) day period.

(d)
As to medical malpractice insurance, at the time of filing with the commissioner a proposed rate increase, the insurer shall notify each policyholder that the insurer has filed a proposed rate increase. The notice shall state the percentage by which the policyholder's current premium is anticipated to increase if the proposed rate increase is approved as filed.
(2)
In a noncompetitive market, every insurer shall file with the commissioner all rates for that market, supplementary rate information, and supporting information at least thirty (30) days before the proposed effective date of the rates. On application of the filer, the commissioner may authorize an earlier effective date.

(3)
Any rate filing in effect at the time the commissioner determines that competition does not exist pursuant to KRS 304.13-041 shall be deemed to be effective until disapproved pursuant to the procedures and rating standards of this chapter.

(4)
Every insurer shall file with the commissioner all rating manuals and underwriting rules that it uses in this state not later than fifteen (15) days after they become effective. Manuals, rules, and guidelines must be adhered to until amended. The commissioner may exempt an insurer from filing supporting information if it files by reference, with or without deviation, to a filing which is in effect for another insurer or an advisory organization.

(5)
(a)
No insurer shall place into effect any rates, manuals, or underwriting rules which it proposes to use pursuant to subsection (1) or (4) of this section if the rates, manuals or underwriting rules will result in an increase or decrease of more than twenty-five percent (25%) from the insurer's then existing rates for any classification of risks in any of its rating territories within a twelve (12) month period of time.

(b)
Any insurer which proposes to change its then existing rates, manuals, or underwriting rules so as to effectively increase or decrease the rates of any classification of risks within any rating territory more than twenty-five percent (25%) within a twelve (12) month period shall file all the rates and supplemental rating information which shall not become effective until approved by the commissioner.

(6)
Rates and supplemental rating information for a residual market mechanism shall not become effective until approved by the commissioner.

(7)
The commissioner shall review filings made in accordance with subsections (2), (5)(b) and (6) of this section as soon as reasonably possible after they have been made in order to determine whether they meet the applicable requirements of this chapter. Each filing shall be on file for a waiting period of thirty (30) days before it becomes effective, which period may be extended by the commissioner for an additional period not to exceed thirty (30) days if he gives written notice within the waiting period to the insurer which made the filing that additional time is needed for consideration of the filing. The commissioner may, when he deems it to be in the public interest, hold a public hearing on any filing before the filing becomes effective to determine whether the filing meets the requirements of this subtitle. In the event that a hearing is held under the provisions of this subsection, the waiting periods specified in this subsection shall not begin to run until thirty (30) days after the close of the hearing. The burden of establishing that the filing under consideration meets the requirements of this subtitle is on the insurer which makes the filing. A filing shall be deemed to meet the requirements of this subtitle unless disapproved by the commissioner within the waiting period or any extension thereof.

(8)
At any hearing concerning an increase in worker's compensation rates conducted pursuant to subsection (7), the commissioner may approve a rate other than one that has been proposed by the filer if it is justified by the evidence presented at the hearing.

SECTION 2.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

Every medical malpractice insurer shall, before the first of March, 2006, and before the first of March in each year thereafter, file with the commissioner a medical malpractice insurance premium and market statement for the preceding calendar year which shall report the following data in aggregate by rating territory and by specialty in a format approved by the department:
(1)
The annual premium resulting from manual rates for new and renewal policies with effective dates in the time period;
(2)
The annual premium actually charged for these policies;
(3)
The number of new policies;
(4)
The number of renewal policies;
(5)
The number of canceled policies;
(6)
The number of nonrenewed policies;
(7)
The average adjustment in premium written due to experience rating;
(8)
The average adjustment in premium written due to schedule rating; and
(9)
The average adjustment in premium written due to any other discretionary rating factors.
PART II.

KENTUCKY HEALTH CARE PROVIDERS' MUTUAL INSURANCE AUTHORITY

SECTION 3.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The General Assembly finds and declares that:
(a)
An adequate and available medical malpractice insurance market does not exist for all licensed health care providers in the Commonwealth;

(b)
Medical malpractice insurance premiums have risen rapidly since 2000 after a decade of relatively flat prices;

(c)
A lack of an adequate market for medical malpractice insurance threatens the economic welfare of the Commonwealth;

(d)
It is in the interest of all Kentuckians that health care providers have the protection and availability of affordable medical malpractice insurance to practice medicine and that a means be provided to indemnify citizens of the Commonwealth who suffer injury and damages arising out of medical negligence;

(e)
The General Assembly has a responsibility to ensure health care providers an available and adequate insurance mechanism through which health care providers may practice medicine in the Commonwealth and to ensure citizens that an adequate number of health care providers will be available to meet their health care needs across the Commonwealth; and

(f)
Other states have created insurance entities to make medical malpractice insurance available to their health care providers in response to the need to ensure the availability of affordable medical malpractice insurance.

(2)
Therefore, it is the intent of the General Assembly in creating the Kentucky Health Care Providers' Mutual Insurance Authority to establish a self-supporting competitive state fund for the purpose of providing both a market of last resort for health care providers in the Commonwealth and another competitive source of insurance in the market through which health care providers may secure and maintain their medical malpractice coverage.
SECTION 4.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Health Care Providers' Mutual Insurance Authority is created as a nonprofit, independent, self-supporting de jure municipal corporation and political subdivision of the Commonwealth which shall be a public body corporate and politic to insure health care providers in the Commonwealth for medical malpractice. The General Assembly hereby recognizes that the operation of a competitive state fund is a unique activity for state government and that a corporate structure will best enable the authority to be managed in an entrepreneurial and businesslike manner. The authority shall function in a manner similar to a governing board for a domestic mutual insurance company and shall be subject to the provisions of this chapter applicable to domestic mutual insurance companies, unless otherwise provided or exempted in Sections 3 to 23 of this Act.

(2)
Except for initial funding for start-up, the authority shall be entirely self-supporting.

(3)
The authority or its liabilities shall not be deemed to constitute a debt or a liability of the Commonwealth or a pledge of the faith and credit of the Commonwealth.

(4)
The authority shall provide coverage and issue policies as an insurer in the voluntary market and as an insurer of last resort.

SECTION 5.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 3 to 23 of this Act, unless the context otherwise requires:

(1)
"Authority" means the Kentucky Health Care Providers' Mutual Insurance Authority.

(2)
"Board" means the board of directors of the authority.

(3)
"Insurer of last resort" means an entity that provides medical malpractice coverage to any and all health care providers who comply with the provisions of Sections 3 to 23 of this Act for their business in and incidental to the Commonwealth.

(4)
"Manager" means the manager of the authority.

(5)
"Policyholder" means a health care provider in the Commonwealth who has secured medical malpractice coverage under this authority.

(6)
"Provider" or "health care provider" means:

(a)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(b)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(c)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;

(d)
Pharmacists as defined pursuant to KRS Chapter 315;

(e)
Chiropractors licensed under KRS Chapter 312;

(f)
Dentists licensed under KRS Chapter 313;

(g)
Optometrists licensed under KRS Chapter 320;

(h)
Physician assistants regulated under KRS Chapter 311;

(i)
Psychologists licensed under KRS Chapter 319;

(j)
Physical therapists licensed under KRS Chapter 327;

(k)
Occupational therapists licensed under KRS Chapter 319A; and

(l)
Any corporation, partnership, or sole proprietorship that directly provides medical services to its employees.
SECTION 6.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The authority shall be governed by a board of directors. The board shall exercise complete jurisdiction over the authority.

(2)
The board shall consist of:

(a)
The secretary of the Finance and Administration Cabinet;

(b)
The secretary of the Personnel Cabinet;

(c)
The secretary of the Public Protection and Regulation Cabinet; and

(d)
Ten (10) at-large members appointed by the Governor, subject to confirmation by the Senate. At least two (2) of the members shall be health care providers who hold valid and effective licenses as health care providers issued by the State Board of Medical Licensure under KRS Chapter 311.

(3)
Any vacancy which occurs prior to the expiration of a term shall be filled by the Governor in the same manner as the initial appointment was made, and the new appointee shall serve only the remainder of the unexpired term.

(4)
No person shall serve on the board who:

(a)
Fails to meet or comply with the conflict-of-interest policies established by the board and KRS 304.24-270;

(b)
Is not bondable;

(c)
Is an employee, attorney, or contractor of a competing insurer providing medical malpractice insurance in the Commonwealth; or

(d)
Is not a resident of this Commonwealth.

(5)
In making the appointments to the board, subject to Senate confirmation, the Governor shall ensure adequate representation from licensed health care providers and the major sectors of the economy and workforce in the Commonwealth.

SECTION 7.   A NEW SECTION OF KRS CHAPTER SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The board shall elect a chair and other officers it deems necessary from its members. The Governor shall make the initial appointments to the board by August 1, 2005, as follows: three (3) members shall be appointed to terms that expire December 31, 2006, three (3) members shall be appointed to terms that expire December 31, 2007, and four (4) members shall be appointed to terms that expire December 31, 2008. Subsequent members shall serve terms of four (4) years and shall serve until their successors are appointed and qualified.

(2)
Senate confirmation of the Governor's appointees is required in accordance with the provisions of KRS 11.160. If a member is not confirmed by the Senate, the Governor, within thirty (30) days of the rejection, shall make another appointment. That member shall serve the remainder of the term in question and shall also be subject to confirmation should the term extend until the next regular session, or a special session which includes this subject on the call, whichever occurs earlier.

(3)
Seven (7) members shall constitute a quorum. The board shall meet at least quarterly and at such other times as the chair may determine. The board shall also meet upon the call of five (5) or more of the members of the board.

(4)
Each member, except the secretaries of the cabinets, shall be compensated twelve thousand dollars ($12,000) annually. In addition, the members of the board, except the secretaries of the cabinets, shall be reimbursed for necessary travel and lodging expenses in accordance with administrative regulations promulgated by the Cabinet for Finance and Administration for state employees.

(5)
A board member, except the secretaries of the cabinets, may be removed for cause by the board. Cause shall include, but not be limited to, incompetence or misconduct defined in policies or bylaws adopted by the board.

SECTION 8.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The board of directors of the authority shall function in a manner similar to the governing body of a mutual insurance company established pursuant to this chapter, with all of the general corporate powers incidental thereto. The powers and duties of the board shall include, but not be limited to, the power to:

(1)
Sue;

(2)
Hire a manager to administer the authority in accordance with the policies and procedures of the board;

(3)
Hire an internal auditor who shall serve at the pleasure of and report directly to the board on the internal operations of the authority;

(4)
Adopt a corporate seal;

(5)
Develop and file with the Legislative Research Commission bylaws for the operation of the authority;

(6)
Examine and adopt an annual operating budget for the authority;

(7)
Serve as investment trustees and fiduciaries of the authority in accordance with the provisions of KRS Chapter 386;

(8)
Incur debt in its own name and enter into financing agreements with the Commonwealth, its own agencies, or with a commercial bank;

(9)
Develop policy for the operation of the authority consistent with its mission and fiduciary responsibility;

(10)
Adopt a procurement policy consistent with the provisions of KRS Chapter 45A, including competitive bidding procedures;

(11)
Develop and publish an annual report to policyholders, the Governor, the General Assembly, and interested parties that describes the financial condition of the authority, including a statement of expenses, income, and actuarial soundness;

(12)
Pursuant to this chapter, determine and establish an actuarially sound price for insurance offered by the authority, including any dividends or deviations;

(13)
Pursuant to Section 14 of this Act, assess policyholders;

(14)
Employ a qualified firm to conduct an internal review and management or performance audit of the internal operations of the authority as needed or determined by the board, Attorney General, or Auditor of Public Accounts;

(15)
Approve all contracts entered into by the authority, in accordance with the bylaws and procurement policy of the board;

(16)
Conduct annually an independent audit of the financial condition of the authority; and

(17)
Perform all other acts necessary or convenient in the exercise of any power, authority, or jurisdiction over the authority, either in the administration or in connection with the business of the authority to fulfill the purpose of Sections 3 to 23 of this Act.

SECTION 9.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Following a nationwide search, the board shall hire a manager, subject to Senate confirmation in accordance with KRS 11.160, who shall serve at the pleasure of the board. The manager shall be compensated at a level determined by the board.

(2)
The manager shall have proven successful experience for a period of at least five (5) years as an executive at the general management level in insurance operations or in the management of a state fund for medical malpractice.

(3)
The manager shall conduct the day-to-day operations of the authority for the purpose of carrying out the policies and procedures of the board. The duties of the manager include but are not limited to:

(a)
Administering all operations of the authority in accordance with the direction of the board;

(b)
Recommending to the board an annual administrative budget covering the operations of the authority and, upon approval, submitting the administrative budget, financial status, and actuarial condition of the authority to the Governor and the General Assembly for their examination;

(c)
Directing and controlling all expenditures of the approved budget;

(d)
From time to time, upon the recommendation of an actuary, recommending to the board actuarially sound rating plans, and the amount of dividends, if any, to be returned to policyholders;

(e)
Investing the assets of the authority under the guidance of the board and in accordance with the provisions of Subtitle 7 of this chapter;

(f)
Recommending to the board and administering a system of personnel administration;

(g)
Preparing and administering fiscal, payroll, accounting, data processing, and procurement procedures for the operation of the authority;

(h)
Recommending to the board bylaws and uniform procedures for the management of the authority;

(i)
Within the limitations of the budget, employing necessary staff personnel in accordance with the personnel policies of the board;

(j)
Maintaining appropriate levels of property, casualty, and liability insurance as approved by the board to protect directors, officers, employees, and assets of the authority; and

(k)
Contracting for claims administration, legal defense, actuaries, financial services, and other services which the manager elects to obtain outside employed staff.

(4)
The manager may:

(a)
Reinsure any risk or part of any risk;

(b)
Establish procedures for adjusting claims in accordance with this chapter; and

(c)
Require policyholders to maintain an adequate deposit to provide security for periods of coverage for which premiums have not been paid.

(5)
The manager shall give an official bond in an amount and with sureties approved by the board. The premium for the bond shall be paid by the authority.

(6)
The provisions of KRS Chapters 18A and 64 shall not apply to the board, the manager, or the staff of the authority; however, the board shall adopt a system of personnel administration that includes benefits, grievance procedures, training, and compensation.

SECTION 10.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The authority may provide coverage for medical malpractice insurance to any health care provider who tenders the required premium for coverage and who complies with other conditions and qualifications for obtaining and maintaining coverage adopted by the authority to protect and ensure its actuarial soundness and solvency.

(2)
The authority shall provide coverage to any health care provider who is unable to secure coverage in the voluntary market unless the health care provider owes undisputed premiums to a previous medical malpractice carrier or to a medical malpractice residual market mechanism.

SECTION 11.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The authority, through its board and manager, shall establish separate rating plans, rates, and underwriting standards for different classes of risks for the authority.

(2)
The rating plans, rates, and underwriting standards developed for the categories of risk shall be based on generally accepted actuarial practices and procedures as set forth in the Statement of Principles Regarding Property and Casualty Ratemaking of the Casualty Actuarial Society, in accordance with the actuarial standards of practice and compliance guidelines of the Actuarial Standards Board. In developing rates, due consideration shall be given to risk management practices. The rates shall be actuarially sound for both the voluntary market and the market of last resort and set at levels which are expected, in the aggregate, to be sufficient to pay all medical malpractice claims incurred by the participating health care provider risks and other permitted expenses of the authority.

(3)
Multitiered premium or rating plans may be developed to provide medical malpractice coverage to insureds in the Commonwealth.

(4)
The manager shall develop statistical and other information as necessary to distinguish its writings in the voluntary market, and its writings as a market of last resort.

(5)
The rates established by the authority for its policyholders shall be based only on Kentucky loss experience data, unless the state data are not credible.

(6)
Any and all rates, whether for the voluntary market or the market of last resort, established by the board are deemed competitive and shall be filed with the insurance commissioner in accordance with this chapter in the same manner as any other mutual insurance company writing medical malpractice coverage in the Commonwealth.

(7)
Notwithstanding any provision of this chapter to the contrary, the surplus requirements for mutual insurance companies in the Commonwealth shall not apply to the authority until the authority has been in operation for eighty-four (84) months, unless modified by the General Assembly. In addition to other reporting requirements in Sections 3 to 23 of this Act, the authority shall report to the Interim Joint Committee on Banking and Insurance of the General Assembly, no later than October 31 of each year, on the status of its efforts to build and maintain a surplus as required by this chapter.

SECTION 12.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

On an annual basis, the board may declare a dividend in accordance with Subtitle 24 of this chapter, and distribute the same in the form of premium discounts, dividends, or a combination of dividends and discounts, at its discretion, if:

(1)
Any funding obtained pursuant to subsection (2) of Section 17 of this Act has been repaid in full;

(2)
An independent actuarial report of the prior year's operations has been completed and reviewed by the board;

(3)
The authority has met all expenses for administration and claims for the prior year; and

(4)
Adequate reserves exist to pay all claims.

SECTION 13.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

On a quarterly basis, the manager shall prepare a report of assets and liabilities, which shall also include a statement of condition regarding the solvency of the authority, when awarded claims to date and estimated initial claims not reported are taken into account. This report shall be a public record and shall be provided to the board, the Governor, and the Legislative Research Commission.
SECTION 14.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
In determining the solvency of the authority in regard to maintaining adequate reserves, the commissioner of insurance, the independent accountant engaged for the annual audit, and the board, in exercising its prudent stewardship, shall not utilize the practice of "discounting" the funds to reduce future liabilities, except in conformity with standards or rules promulgated by the National Association of Insurance Commissioners.

(2)
The authority shall file reports required by KRS 304.3-240.

(3)
The authority shall file a report not later than March 31 of each year indicating the business done by the authority during the previous year, including a balance sheet showing assets and liabilities at the beginning and conclusion of that year. The report shall be a public record and shall be delivered to the Governor, commissioner of insurance, Auditor of Public Accounts, Attorney General, and the co-chairs of the Legislative Research Commission. Additionally, a statement of solvency shall be prepared which shall include, at a minimum:

(a)
A summary of the prior quarterly reports required in Section 13 of this Act;

(b)
A management projection of the future solvency status for the authority; and

(c)
Any recommendations pertaining to paragraphs (a) and (b) of this subsection.

(4)
The authority shall not enter into any contract with a certified public accountant for an audit unless the Auditor of Public Accounts has declined in writing to perform the audit or has failed to respond within thirty (30) days of receipt of a written request for an audit. Any contract with a certified public accountant entered into as a result of the Auditor of Public Accounts declining to perform the audit shall specify the following:

(a)
That the certified public accountant shall forward a copy of the audit report and management letters to the Auditor of Public Accounts, Attorney General, and Legislative Research Commission; and

(b)
That the Auditor of Public Accounts shall have the right to review the certified public accountant's work papers.

(5)
If at any time the assets of the authority are less than its liabilities, the board may levy an assessment on its policyholders in the manner provided in Subtitle 24 of this chapter.

SECTION 15.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The board shall formulate and adopt an investment policy that safeguards the value of all assets and maximizes investment potential commensurate with risk and liquidity restrictions, and supervise the investment activities of the authority subject to the limitations on domestic insurance companies under this chapter. Notwithstanding any provisions of the Kentucky Revised Statutes to the contrary, the authority may utilize the investment expertise and advice of the Office of Financial Management in the Finance and Administration Cabinet. The authority shall also retain an independent investment counsel or managers who shall be subject to standards applicable to fiduciaries responsible for safeguarding assets of a corporation.
SECTION 16.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The manager shall compile and maintain statistical and actuarial data related to the determination of proper premium rate levels, the incidence of acts of medical malpractice, costs related to those acts, including medical and indemnity, and other data necessary for the development of fair and equitable rates and rating plans.
SECTION 17.   A NEW SECTION OF KRS CHAPTER SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The authority shall not receive any direct state general fund appropriation.

(2)
Initial funding for the Kentucky Medical Mutual Insurance Authority shall be determined by the Governor and the secretary of the Finance and Administration Cabinet. Funding methods may include, but not be limited to, a loan from an existing state agency or agencies to the authority. The maximum amount borrowed from all state agencies shall not exceed seven million dollars ($7,000,000), to be repaid over a period not to exceed ten (10) years from the original loan date. The Governor shall have the authority to provide or secure additional funding necessary to maintain, for the first thirty-six (36) months of its operation, the surplus the Governor deems proper. The additional funding may come from any funds which may be expended directly by the Governor or from nonstate-agency sources and, regardless of source, shall be a loan to the authority. The rate of interest to be applied to the loan shall be one percent (1%) higher than the average for the long-term investment folder of the lending agency on the anniversary date of the original loan. The interest rate shall be adjusted annually on the anniversary date of the original loan. To minimize cash requirements and interest obligations, the loan shall be executed as a line of credit against the lending agency, so that only those funds actually required for initial start-up operations, including the establishment of a surplus and reinsurance expenses, are drawn down on an "as needed" basis.

(3)
Any executive branch agency of the Commonwealth and any public corporation created by the Commonwealth, any statute to the contrary notwithstanding, may lend money to the authority subject to the terms and conditions of this section, and any loan made pursuant to this section shall not be construed as a breach or violation of fiduciary duties contained in KRS Chapter 386.

(4)
Funding methods for the creation, continued development, and operation of the authority may also include issuance of revenue bonds from time to time, in a principal amount outstanding not to exceed forty million dollars ($40,000,000) at any given time, payable solely from premiums received from insurance policies and other revenues generated by the authority, subject to the following provisions:

(a)
The authority may issue bonds to refund other bonds issued pursuant to this section;

(b)
The bonds shall have a maturity of no more than ten (10) years from the date of issuance. The authority shall determine all other terms, covenants, and conditions of the bonds, except that no bonds may be redeemed prior to maturity unless the authority has established adequate reserves for the risks it has insured;

(c)
The bonds shall be executed with the manual or facsimile signature of the manager of the chair of the board and attested by another member of the board. The bonds may bear the seal, if any, of the authority;

(d)
The proceeds of the bonds and the earnings on those proceeds shall be used by the authority for the development and operation of the authority, to pay expenses incurred in the preparation, issuance, and sale of the bonds, and to pay any obligations relating to the bonds and the proceeds of the bonds under the United States Internal Revenue Code;

(e)
The bonds may be sold at a public sale or a private sale. If the bonds are sold at a public sale, the notice of sale and other procedures for the sale shall be determined by the authority or its designated representative;

(f)
This section is full authority for the issuance and sale of bonds and the bonds shall not be invalid for any irregularity or defect in the proceedings for their issuance and sale and shall be incontestable in the hands of bona fide purchasers or holders of the bonds for value;

(g)
Approval by the secretary of the Finance and Administration Cabinet shall be required for any issuance of bonds under this section.

(5)
Funds collected by the authority shall not:

(a)
Be loaned to the Commonwealth or any instrumentality or agency thereof;

(b)
Be subject to transfer to the Commonwealth or any agency or instrumentality thereof, except for repayment of the loan authorized in subsections (2) and (3) of this section; or

(c)
Be expended for any other purposes than as authorized by Sections 3 to 23 of this Act and KRS 304.13-340.
SECTION 18.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
For marketing and sales purposes, the authority shall utilize only agents duly and legally licensed and in good standing in accordance with the provisions of this chapter to sell coverage provided by the authority.

(2)
Commissions paid for marketing or sales by an insurance agent shall be determined by the manager, subject to the approval of the board.

SECTION 19.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

No member of the board, the manager, or any employee of the authority shall be held personally liable for any act performed or for any contract or other obligation entered into or undertaken in an official capacity, in connection with the administration, management, or conduct of the authority, its funds and other assets, its business, or other related affairs.
SECTION 20.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The board, manager, and employees shall comply with the code of ethics applicable to the executive branch pursuant to KRS Chapter 11A.

(2)
In addition to compliance with the code of ethics required in subsection (1) of this section, no member of the board shall have any direct or indirect interest in any undertaking that puts the member's personal interest in conflict with that of the authority. A personal interest shall include, but not be limited to, an interest in a major procurement.

SECTION 21.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of this chapter to the contrary, the authority shall be exempt from participation, and shall not join, contribute financially to, or be entitled to the protection of any plan, pool, association, guarantee, or insolvency fund authorized or required by this chapter.

(2)
Except as provided in subsection (1) of this section, the authority shall be subject to the same assessments applicable to medical malpractice premiums as domestic mutual insurance companies licensed to do business in the Commonwealth and governed by the provisions of Subtitle 24 of this chapter.

(3)
Notwithstanding the provisions of Subtitle 24 of this chapter or any other provisions of the Kentucky Revised Statutes to the contrary, the minimum number of directors and procedures required for incorporating a mutual insurance company, requirements relating to the name of a mutual insurance company, and any licensing requirements applicable to mutual insurance companies shall not apply to the authority.

(4)
Notwithstanding any provision of this chapter to the contrary the authority shall not be subject to the provisions of Subtitle 33 or other provisions of KRS Chapter 304 that relate to the liquidation, rehabilitation, dissolution, or sale of any insurance company.

SECTION 22.   A NEW SECTION OF SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The board shall comply with KRS Chapter 61 in regard to open meetings and open records in the conduct of ordinary business. In addition to the exemptions listed in KRS Chapter 61, proceedings to discuss rates, proposed rates, or anything that relates to rates if that discussion would jeopardize the competitiveness of the authority may be closed, as well as proceedings which would provide an unfair competitive advantage to private sector competitors providing medical malpractice coverage in the Commonwealth.

(2)
All records of the authority shall be deemed open records and subject to public inspection, unless:

(a)
The record is excluded from inspection under KRS Chapter 61;

(b)
The record includes information that would provide an unfair competitive advantage to private sector competitors providing medical malpractice coverage in the Commonwealth;

(c)
In addition to the exemption provided by KRS 61.878(1)(c)1., the record is generated by the authority, generally recognized as confidential or proprietary, and if openly disclosed would permit an unfair commercial advantage to competitors of the authority or other entity to which the record relates; and

(d)
The record relates to a fraud investigation that is conducted by the authority and that does not become evidence in a criminal or civil action.
SECTION 23.   A NEW SECTION OF KRS CHAPTER SUBTITLE 40 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The Attorney General and the Auditor of Public Accounts shall monitor the operations of the authority.

(2)
The Attorney General, the Auditor of Public Accounts, or both may make at any time any examinations or investigations, jointly or severally, of the operations, practices, management, or other matters relating to the authority as they deem necessary. Either of them shall have the power to subpoena witnesses and records for these purposes, and otherwise to compel the giving of evidence for any matter under study. The Attorney General, the Auditor of Public Accounts, or any employee authorized by either of them may require the giving of this evidence under oath and may administer the oath. Any person voluntarily providing information or evidence may be required to do so under oath administered by the Attorney General, the Auditor of Public Accounts, or any employee authorized by either of them. If any person fails or refuses to testify or furnish documentary evidence concerning any matter requested, the Franklin Circuit Court, on application of the Attorney General, the Auditor of Public Accounts, or both, may compel obedience by proceedings for contempt as in the case of disobedience of a subpoena issued from the Circuit Court or of a refusal to testify in the Circuit Court.

(3)
The Attorney General and the Auditor of Public Accounts shall have without restriction:

(a)
Full access to all records of the authority, except that confidential medical records of employees of insureds are available only by subpoena;

(b)
Full access to all financial transactions and investigations of the authority; and

(c)
The right to attend all meetings of the board and its committees.

(4)
If fraud, mismanagement, illegal activity, imprudent practices, or other deficiencies are found in the operations or other practices of the authority, the Attorney General, the Auditor of Public Accounts, or both shall:

(a)
Recommend internal corrective action;

(b)
Institute a civil action or action for injunctive relief to compel corrective action;

(c)
Institute criminal proceedings against any officer or employee of the authority or any other person, as defined in KRS 446.010, as may be necessary; or

(d)
Any combination of the above listed actions or any other form of action reasonably calculated to ensure efficient and honest operations of the authority and those involved with it.

(5)
The Attorney General and the Auditor of Public Accounts shall report jointly to the General Assembly in January of each year in which the General Assembly convenes in an even-numbered-year regular session the results of the monitoring activities required by this section.

PART III.

AFFIDAVIT OF MERIT

SECTION 24.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section and Sections 25 and 26 of this Act, "health care provider" means:

(a)
Any facility or service required to be licensed pursuant to KRS Chapter 216B;
(b)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(c)
Nurses and advanced registered nurse practitioners licensed under KRS Chapter 314;

(d)
Pharmacists licensed under KRS Chapter 315;

(e)
Chiropractors licensed under KRS Chapter 312;

(f)
Dentists licensed under KRS Chapter 313;

(g)
Optometrists licensed under KRS Chapter 320;

(h)
Physician assistants regulated under KRS Chapter 311;

(i)
Psychologists licensed under KRS Chapter 319;

(j)
Physical therapists licensed under KRS Chapter 327;

(k)
Occupational therapists licensed under KRS Chapter 319A; and

(l)
Any corporation, partnership, or sole proprietorship that directly provides medical services to its employees.

(2)
In an action alleging malpractice, error, mistake, or failure to cure, whether based on contract or tort, against a health care provider that includes a cause of action as to which expert testimony is necessary to establish a prima facie case, the plaintiff must:

(a)
Unless otherwise provided in subsection (3)(b) of this section, serve upon the defendant with the summons and complaint an affidavit as provided in subsection (3)(a) of this section; and 
(b)
Serve upon the defendant within one hundred eighty (180) days after commencement of the suit an affidavit as provided by subsection (4) of this section. 
(3)
The affidavit required by paragraph (a) of subsection (2) of this section, must be signed by the plaintiff's attorney and state that: 

(a)
The facts of the case have been reviewed by the plaintiff's attorney with an expert whose qualifications provide a reasonable expectation that the expert's opinions could be admissible at trial and that, in the opinion of this expert, one (1) or more defendants deviated from the applicable standard of care and by that action caused injury to the plaintiff; or 

(b)
The expert review required by paragraph (a) of this subsection could not reasonably be obtained before the action was commenced because of the applicable statute of limitations. If an affidavit is executed pursuant to this paragraph, the affidavit in paragraph (a) of this subsection must be served on defendant or the defendant's counsel within ninety (90) days after service of the summons and complaint. 

(4)
(a)
The affidavit required by subsection (2)(b) of this section, must be signed by each expert listed in the affidavit and by the plaintiff's attorney and state the identity of each person whom the plaintiff expects to call as an expert witness at trial to testify with respect to the issues of malpractice or causation, the substance of the facts and opinions to which the expert is expected to testify, and a summary of the grounds for each opinion. Answers to interrogatories that state the information required by this subsection satisfy the requirements of this subsection if they are signed by the plaintiff's attorney and by each expert listed in the answers to interrogatories and served upon the defendant within one hundred eighty (180) days after commencement of the suit against the defendant. 

(b)
The parties or the court for good cause shown may, by agreement, provide for extensions of the time limits specified in subsections (2), (3), or (4) of this section. Nothing in this subsection may be construed to prevent either party from calling additional expert witnesses or substituting other expert witnesses. 

(c)
In any action alleging medical malpractice, all expert interrogatory answers must be signed by the attorney for the party responding to the interrogatory and by each expert listed in the answers. The court shall include in a scheduling order a deadline prior to the close of discovery for all parties to answer expert interrogatories for all experts to be called at trial. No additional experts may be called by any party without agreement of the parties or by leave of the court for good cause shown. 

(5)
If the plaintiff is acting pro se, the plaintiff shall sign the affidavit or answers to interrogatories referred to in this section and is bound by those provisions as if represented by an attorney. 

(6)
(a)
Failure to comply with subsection (2)(a) of this section within sixty (60) days after demand for the affidavit results, upon motion, in mandatory dismissal with prejudice of each cause of action as to which expert testimony is necessary to establish a prima facie case. 

(b)
Failure to comply with subsection (2)(b) of this section results, upon motion, in mandatory dismissal with prejudice of each cause of action as to which expert testimony is necessary to establish a prima facie case. 

(c)
Failure to comply with subsection (4) of this section because of deficiencies in the affidavit or answers to interrogatories results, upon motion, in mandatory dismissal with prejudice of each action as to which expert testimony is necessary to establish a prima facie case if: 

1.
The motion to dismiss the action identifies the claimed deficiencies in the affidavit or answers to interrogatories; 

2.
The time for hearing the motion is at least forty-five (45) days from the date of service of the motion; and 

3.
Before the hearing on the motion, the plaintiff does not serve upon the defendant an amended affidavit or answers to interrogatories that correct the claimed deficiencies. 

(7)
The signature of the plaintiff or the plaintiff's attorney constitutes a certification that the person has read the affidavit or answers to interrogatories, and that to the best of the person's knowledge, information, and belief formed after a reasonable inquiry, it is true, accurate, and made in good faith. A certification made in violation of this subsection subjects the attorney or plaintiff responsible for such conduct to reasonable attorney's fees, costs, and disbursements. 
PART IV.

LIABILITY INSURER SUBSTITUTED AS REAL PARTY IN INTEREST

SECTION 25.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
In an action for medical malpractice or negligence against a health care provider, whether the health care provider is an individual, association, corporation, partnership, or institution, the plaintiff may issue interrogatories requesting all of the defendant's insurance information. Upon the issuance of interrogatories to the named defendant, the defendant shall thoroughly disclose any and all insurance policies issued to the defendant which might provide payment for any of the allegations set forth in the complaint. The defendant shall produce the name and address of the insurer, the policy number, the amount of the limits on the policy, any reinsurer's name and address, the amount of the limits on the reinsurance, the name and address of any excess insurer, and the amount of the excess insurance. Copies of the policies shall be produced upon written request.

(2)
The plaintiff shall have the right to file with the court during the pending action within one hundred twenty (120) days after disclosure by the defendant of any and all insurance policies issued to the defendant pursuant to subsection (1) of this section a verified acknowledgment that the plaintiff will accept the limits of any available insurance in the payment of any settlement or verdict against any named defendant. The acknowledgment shall bind the plaintiff from the right of collecting any personal assets of the named defendant, whether the defendant is an individual, partnership, association, corporation, or institution. If the plaintiff files the acknowledgment, the plaintiff or defendant may file a motion to substitute as the real party in interest any and all liability insurers insuring the defendant for the alleged negligent acts.

(3)
Following a motion to substitute the liability insurer as the real party in interest and a court order upon the motion, the rights and obligations of the original defendant shall cede to the liability insurance company. A representative of the liability insurance company shall be seated at the counsel table and shall be the active participant at trial. The health care provider who was the original defendant shall not be required to attend the trial, except in response to a subpoena for the purposes of giving testimony.

(4)
A liability insurance company shall not be liable for any damages, unless it is established that its insured was negligent or committed malpractice and that the negligence or malpractice was a substantial factor in causing the injury. The liability insurance carrier shall have no greater liability than if it were the original defendant.

PART V.

MEDIATION

SECTION 26.   A NEW SECTION OF KRS CHAPTER 454 IS CREATED TO READ AS FOLLOWS:

(1)
All lawsuits involving claims of professional negligence against health care providers shall be subject to mediation, to fully explore possibilities for a prompt and fair voluntary settlement of claims.

(2)
The mediation shall take place within one hundred eighty (180) days after all responsive pleadings are filed in the lawsuit, unless the parties obtain a court order extending the time. 

(3)
Parties may consent to a postponement of up to sixty (60) days.

(4)
Parties may opt out of mediation only by obtaining a court order exempting them.

(5)
Parties may mutually agree to select a mediator of their choice or, if they cannot agree within twenty (20) days after all responsive pleadings are filed in the lawsuit, a mediator shall be appointed by the court in which the action is pending.

(6)
At least seven (7) days before the mediation, parties shall provide the mediator with a statement of issues, which identifies the issues in dispute and the parties' positions and interests. The pleadings and any documents of importance to the case shall be included.

(7)
If any party fails to submit a statement of issues or to attend within the first thirty (30) minutes of the mediation session, the mediator may cancel the mediation and file with the court a certificate of noncompliance. The party responsible for the cancellation shall pay any cancellation fees charged by the mediator and may be subject to sanctions imposed by the court.

(8)
The mediation may be held anywhere that is acceptable to the parties, including the mediator's office, the office of any party or lawyer, or the court facilities.

(9)
All parties and, if they are represented, their lawyers and, if they are insured, a representative of their insurer shall attend the mediation. A lawyer may not attend in the place of a party. Those present shall have authority to settle the case for an amount deemed appropriate by the party or parties they represent and the parties shall extend authority to settle to their insurers, if any, where consent to settle is required by the policy of insurance. If a corporation, partnership, or other organization is a claimant or a defendant, it shall be represented by an individual who is authorized to make a decision on its behalf.

(10)
Agreements resolving some or all of the issues in dispute shall be in writing and signed by the parties or their lawyers. If the parties settle the case, the parties shall file a notice with the court advising of the settlement within ten (10) days of the agreement being signed. Agreements reached at mediation are legally binding. If a party fails to comply with a signed agreement, any other party to the agreement may bring a motion for judgment under the terms of the agreement or continue the legal proceedings as if there had been no agreement.

(11)
After the session, the mediator shall complete and file a report on the outcome of the mediation with the court in which the action is pending.

(12)
The mediator's fee shall be paid equally by the parties.

PART VI.

PATIENT SAFETY

SECTION 27.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

For purposes of Sections 27 to 31 of this Act:

(1)
"Hospital performance measures" means the clinical measurements and data requirements as adopted by the Centers for Medicare and Medicaid Services for submission under the National Voluntary Hospital Reporting Initiative;
(2)
"Nonidentifiable report" means data which do not identify a specific patient, health care provider, or health care facility;
(3)
"Patient safety data" means internal reports of unanticipated adverse events, and sentinel events and hospital performance measures required to be reported under Section 29 of this Act;
(4)
"Sentinel event" means an unexpected occurrence involving death or serious physical or psychological injury or the risk thereof, including but not limited to any process variation for which a recurrence would carry a significant chance of a serious adverse outcome; and
(5)
"Unanticipated adverse event" means an adverse event or outcome that occurs within a health care facility as a result of a poorly designed system, a system failure, or an error.

SECTION 28.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

(1)
There is created within the Department for Public Health of the Cabinet for Health Services a Patient Safety Center. The purpose of the center is to maximize patient safety and improve the quality of health care. 
(2)
The responsibilities of the center shall include:
(a)
Identifying available information that is useful for maximizing patient safety and improving health care quality;

(b)
Collecting sentinel event reports from hospitals and ambulatory surgical centers pursuant to Section 29 of this Act beginning no later than January 1, 2006;

(c)
Analyzing the root cause for each sentinel event directly reported to the center and providing evidence-based recommendations to the facility reporting the event; and

(d)
Seeking federal or state grants or private funding sources to assist hospitals in the acquisition of technology which would reduce adverse events and improve patient safety.

(3)
The Cabinet for Health Services may promulgate administrative regulations as may be necessary to carry out the responsibilities of this section. The regulations shall address timeframes for reporting, assurances that the content of reports are in compliance with the Health Insurance Portability and Accountability Act of 1997, and safeguards for maintaining confidentiality of patient safety data.
(4)
The Cabinet for Health Services may contract with one (1) or more private entities to undertake the duties delineated in this section.
(5)
The Cabinet for Health Services shall submit to the Governor and the Legislative Research Commission an annual report summarizing its activities which shall include a summary of reported events and any recommendations to improve patient safety.

SECTION 29.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

(1)
As a condition of licensure, every hospital and ambulatory surgery center shall establish a process for identifying and managing sentinel events. This process shall include the collection of data to monitor the performance of processes that involve risks or may result in sentinel events, analyzing trends in performance and performing root cause analyses to identify basic or causal factors on systems and processes that underlie variation in performance, and implementing improvements to reduce the risk of sentinel events.
(2)
As a condition of licensure, every hospital and ambulatory surgery center shall report a sentinel event to the Cabinet for Health Services Patient Safety Center. Patient identifying information shall be removed prior to submitting the data to the center. Hospitals and ambulatory surgery centers which are accredited by the Joint Commission on Accreditation of Healthcare Organizations shall be in compliance if they comply with joint commission standards for sentinel events. The cabinet shall analyze the root cause for each sentinel event directly reported to the center and provide evidence-based recommendations to the facility reporting the event. The cabinet shall annually obtain from the Joint Commission on Accreditation of Healthcare Organizations a nonidentifiable report summarizing the number and type of sentinel events and types of root causes reported to it by Kentucky hospitals and ambulatory surgery centers. The cabinet shall review sentinel events reported to it directly and those reported to the Joint Commission on Accreditation of Healthcare Organizations and annually send a nonidentifiable report to all licensed hospitals and ambulatory surgery centers summarizing the nature of reported events along with recommendations on improvements to prevent such errors in the future.
(3)
As a condition of licensure, every hospital shall report all required hospital performance measures to the National Voluntary Hospital Reporting Initiative.

SECTION 30.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

(1)
As a condition of licensure, every hospital shall establish a patient safety program which includes the following elements:
(a)
Assignment of an individual or group to manage an organization-wide safety program;
(b)
Procedures to immediately respond to a system or process failure;
(c)
Defined procedures for responding to internal reports of unanticipated adverse events;
(d)
A clear system for internal reporting of unanticipated adverse events by health care workers which minimizes individual blame or retribution for involvement in an unanticipated adverse event;
(e)
The collection of data to monitor performance with a focus on potentially high-risk processes; and
(f)
The development of changes that improve performance and patient safety when undesirable patterns or trends in performance are identified. 
(2)
Nothing in this section shall limit a hospital’s ability to take appropriate disciplinary action against a health care worker for failure to meet defined performance expectations or to take corrective action against a licensee for unprofessional conduct, including making false reports of unanticipated adverse events.

SECTION 31.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

(1)
All patient safety data reported under Section 29 of this Act and any other documents related thereto, and documents or reports regarding any recommendations, findings, and conclusions of the Patient Safety Center shall not be subject to Kentucky open records law and shall be considered privileged and confidential.
(2)
All patient safety data collected by a health care facility which involves the investigation of a sentinel event or an unanticipated adverse event and any recommendations, findings, and conclusions of the center shall be considered privileged and confidential and shall not be subject to subpoena, nor shall that information be disclosed or compelled to be produced in any civil, criminal, administrative, or other proceeding or be deemed admissible as evidence in any civil, criminal, administrative, or other tribunal, mediation, or court, including but not limited to any case alleging medical negligence, medical malpractice, negligent credentialing, or breach of contract, for any reason. No person involved in the collection, review, development, or submission of patient safety data shall be subject to subpoena or compelled to testify regarding any data produced in the investigation of a sentinel event or unanticipated adverse event or any data submitted to the center, including but not limited to any case alleging medical negligence, medical malpractice, negligent credentialing, or breach of contract. Nothing in this section shall be construed to restrict or limit the right to discover or use in any civil, criminal, administrative, or other tribunal, mediation, or court proceeding any evidence, document, or record, which is subject to discovery independently of the reporting process mandated under this section.

Section 32.   KRS 311.377 is amended to read as follows:

(1)
Any person who applies for, or is granted staff privileges after June 17, 1978, by any health services organization subject to licensing under the certificate of need and licensure provisions of KRS Chapter 216B, shall be deemed to have waived as a condition of the[such] application or grant, any claim for damages for any good faith action taken by any person who is a member, participant in or employee of or who furnishes information, professional counsel, or services to any committee, board, commission, or other entity which is duly constituted by any licensed hospital, licensed hospice, licensed home health agency, health insurer, health maintenance organization, health services corporation, organized medical staff, medical society, or association affiliated with the American Medical Association, American Podiatry Association, American Dental Association, American Osteopathic Association, or the American Hospital Association, or a medical care foundation affiliated with[ such] a medical society or association, or governmental or quasigovernmental agency, or any of its agents when the[such] entity is performing the designated function of review of credentials or retrospective review and evaluation of the competency of professional acts or conduct of other health care personnel or carrying out any of the requirements of Sections 27 to 31 of this Act. This subsection shall have equal application to, and the waiver be effective for, those persons who, subsequent to June 17, 1978, continue to exercise staff privileges previously granted by any such health services organization.

(2)
[At all times in performing a designated professional review function,] The proceedings, records, opinions, conclusions, and recommendations of any committee, board, commission, medical staff, professional standards review organization, or other entity, as referred to in subsection (1) of this section shall be confidential and privileged and shall not be subject to discovery, subpoena, or introduction into evidence, in any civil action alleging any cause of action, including but not limited to any case alleging medical negligence, medical malpractice, negligent credentialing, or breach of contract, in any court or in any administrative proceeding before any board, body, or committee, whether federal, state, county, or city, except as specifically provided with regard to the board in KRS 311.605(2). This subsection shall not apply to any proceedings or matters governed exclusively by federal law or federal regulation.

(3)
Nothing in subsection (2) of this section shall be construed to restrict or limit the right to discover or use in any civil action or other administrative proceeding any evidence, document, or record which is subject to discovery independently of the proceedings of the entity to which subsection (1) of this section refers.

(4)
No person who presents or offers evidence in proceedings described in subsection (2) of this section or who is a member of any entity before which the[such] evidence is presented or offered may refuse to testify in discovery or upon a trial of any civil action as to any evidence, document, or record described in subsection (3) of this section or as to any information within his own knowledge, except as provided in subsection (5) of this section.

(5)
No person shall be permitted or compelled to testify concerning his testimony or the testimony of others except that of a defendant given in any proceeding referred to in subsection (2) of this section, or as to any of his opinions formed as a result of the[such] proceeding.

(6)
In any action in which the denial, termination, or restriction of staff membership or privileges by any health care facility shall be in issue, agents, employees, or other representatives of a health care entity may with the consent of the[such] health care entity testify concerning any evidence presented in proceedings related to the facility's denial of the[such] staff membership or privileges.

(7)
Nothing in this section shall be construed to restrict or prevent the presentation of testimony, records, findings, recommendations, evaluations, opinions, or other actions of any entity described in subsection (1) of this section, in any statutory or administrative proceeding related to the functions or duties of the[such] entity.

(8)
In addition to the foregoing, the immunity provisions of the federal Health Care Quality Improvement Act of 1986, P.L. 99-660, shall be effective arising under state laws as of July 15, 1988.
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