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AN ACT relating to organ and tissue donation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 194A IS CREATED TO READ AS FOLLOWS:

(1)
The Cabinet for Health Services shall establish and maintain a statewide registry for organ and tissue donation. Costs for establishing and maintaining the registry may be funded by state general fund appropriations, federal or private grants or funds, or other public or private funds.

(2)
The registry gatekeeper shall be responsible for the operations, maintenance, and security of the registry. Gatekeeper functions may be performed by a public or private entity approved by the secretary of the cabinet.

(3)
The cabinet shall collaborate with the Transportation Cabinet, the Kentucky Trust for Life, the Kentucky Hospital Association, and the federally certified organ procurement organizations that operate in Kentucky to establish strategies for an individual to designate a donor status and entry into the registry. Strategies shall include but not be limited to donor designation at the time of application or renewal of a driver's license and online registration as a donor.

(4)
The cabinet shall ensure that registration with the registry meets legal standards for informed consent. Donor status shall be confirmed with each individual listed in the registry. Strategies shall address the manner by which an individual may remove his or her name and exit from the registry.

(5)
The cabinet shall specify timely access to the registry by relevant parties, including but not limited to organ procurement organizations, tissue and eye procurement organizations, transplant centers and other hospitals, governmental agencies, law enforcement officials, and medical examiners.

(6)
The cabinet shall evaluate the effectiveness of the operation of the registry including but not limited to the donation process as supplemented by the registry, and public awareness and educational efforts. 

(7)
The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A to implement the provisions of this section.

Section 2.   KRS 311.195 is amended to read as follows:

(1)
A gift of all or part of the body under subsection (1) of KRS 311.175 may be made by will. The gift becomes effective upon the death of the testator without waiting for probate. If the will is not probated, or if it is declared invalid for testamentary purposes, the gift, to the extent that it has been acted upon in good faith, is nevertheless valid and effective. 

(2)
A gift of all or part of the body under subsection (1) of KRS 311.175 may also be made by document other than a will. The gift becomes effective upon the death of the donor. The document, which may be a card designed to be carried on the person, must be signed by the donor in the presence of two (2) witnesses who must sign the document in his presence. If the donor cannot sign, the document may be signed for him at his direction and in his presence in the presence of two (2) witnesses who must sign the document in his presence. Delivery of the document of gift during the donor's lifetime is not necessary to make the gift valid. 

(3)
A gift of all or part of the body under KRS 186.412 may also be made by a statement provided for on all Kentucky operators' licenses. The gift becomes effective upon the death of the owner. The statement must be signed by the owner of the motor vehicle or motorcycle license in the presence of two (2) witnesses, who must sign the statement in the presence of the donor. Delivery of the license during the donor's lifetime is not necessary to make the gift valid. The gift shall become invalidated upon expiration, cancellation, revocation, or suspension of the license, and the gift must be renewed upon renewal of each license. 

(4)
A gift of all or part of the body under subsection (1) of KRS 311.175 may also be made by the owner's registration on the statewide organ and tissue donor registry established under Section 1 of this Act and in accordance with administrative regulations promulgated pursuant to Section 1 of this Act. The gift becomes effective upon the death of the owner.

(5)
The gift may be made to a specified donee or without specifying a donee. If the latter, the gift may be accepted by the attending physician as donee upon or following death. If the gift is made to a specified donee who is not available at the time and place of death, the attending physician upon or following death, in the absence of any expressed indication that the donor desired otherwise, may accept the gift as donee. The physician who becomes a donee under this subsection shall not participate in the procedures for removing or transplanting a part. 

(6)[(5)]
Notwithstanding subsection (2) of KRS 311.225, the donor may designate in his will, card, the statewide organ and tissue donor registry, or other document of gift the surgeon or physician to carry out the appropriate procedures. In the absence of a designation or if the designee is not available, the donee or other person authorized to accept the gift may employ or authorize any surgeon or physician for the purpose. 

(7)[(6)]
Any gift by a person designated in subsection (2) of KRS 311.175 shall be made by a document signed by him or made by his telegraphic, recorded telephonic, or other recorded message. 

Section 3.   KRS 369.102 is amended to read as follows:

As used in KRS 369.101 to 369.120, unless the context requires otherwise:

(1)
"Agreement" means the bargain of the parties in fact, as found in their language or inferred from other circumstances and from rules, regulations, and procedures given the effect of agreements under laws otherwise applicable to a particular transaction;

(2)
"Authorization" means a consent, approval, or other permission between an individual and a person;

(3)
"Automated transaction" means a transaction conducted or performed, in whole or in part, by electronic means or electronic records, in which the acts of records of one (1) or both parties are not reviewed by an individual in the ordinary course in forming a contract, performing under an existing contract, or fulfilling an obligation required by the transaction;

(4)[(3)]
"Computer program" means a set of statements or instructions to be used directly or indirectly in an information processing system in order to bring about a certain result;

(5)[(4)]
"Contract" means the total legal obligation resulting from the parties' agreement as affected by KRS 369.101 to 369.120 and other applicable law;

(6)[(5)]
"Electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, or similar capabilities;

(7)[(6)]
"Electronic agent" means a computer program or an electronic or other automated means used independently to initiate an action or respond to electronic records or performances in whole or in part, without review or action by an individual;

(8)
"Electronic identification" means the process of authenticating identification using a system for form location, organization, and endorsement as specified in subsection (2) of Section 4 of this Act;

(9)[(7)]
"Electronic record" means a record created, generated, sent, communicated, received, or stored by electronic means;

(10)[(8)]
"Electronic signature" means an electronic sound, symbol, or process attached to or logically associated with a record and executed or adopted by a person with the intent to sign the record;

(11)[(9)]
"Governmental agency" means an executive, legislative, or judicial agency, department, board, commission, authority, institution, or instrumentality of the federal government or of a state or of a county, municipality, or other political subdivision of a state;

(12)[(10)]
"Information" means data, text, images, sounds, codes, computer programs, software, databases, or the like;

(13)[(11)]
"Information processing system" means an electronic system for creating, generating, sending, receiving, storing, displaying, or processing information;

(14)[(12)]
"Person" means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, governmental agency, public corporation, or any other legal or commercial entity;

(15)[(13)]
"Record" means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form;

(16)[(14)]
"Security procedure" means a procedure employed for the purpose of verifying that an electronic signature, record, or performance is that of a specific person or for detecting changes or errors in the information in an electronic record. The term includes a procedure that requires the use of algorithms or other codes, identifying words or numbers, encryption, or callback or other acknowledgment procedures;

(17)[(15)]
"State" means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States. The term includes an Indian tribe or band, or Alaskan native village, which is recognized by federal law or formally acknowledged by a state; and

(18)[(16)]
"Transaction" means an action or set of actions occurring between two (2) or more persons relating to the conduct of business, commercial, or governmental affairs.

SECTION 4.   A NEW SECTION OF KRS 369.101 TO 369.120 IS CREATED TO READ AS FOLLOWS:

(1)
Electronic signature authentication and identification may be used for an individual participating in agreements, authorizations, contracts, records, or transactions that involve individually identifiable health information, including but not limited to, medical records and recordkeeping, transfer of medical records, billing, health care proxies and health care advance directives, consent to treatment, medical research, and organ and tissue donation or procurement.
(2)
Electronic signature authentication and identification may be accomplished by an interactive system of security procedures that includes, but is not limited to the following:

(a)
A tamper-proof electronic appliance that receives input of unique identification numbers, unique biometric identifiers, and location devices;

(b)
A computerized authentication process for biometric identifiers to be linked to the appropriate unique identification number upon receipt of the identifiers; and

(c)
Transmission of verification of the identifiers to a securely maintained electronic repository.


For the purposes of this subsection, biometric identifiers shall not include deoxyribonucleic acid (DNA) of an individual.
(3)
No provision in this section may be construed to supersede or preempt applicable federal and state law, including KRS 369.101 to 369.120, the Health Insurance Portability and Accountability Act of 1996 and associated regulations, and 21 C.F.R. Part II.
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