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AN ACT relating to state procurement.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "Kentucky small business" means a business that:

(a)
Meets the requirements of the United States Small Business Administration as a small business;

(b)
Is authorized to transact business in Kentucky;

(c)
Has maintained its principal place of business in Kentucky for two (2) consecutive years immediately preceding its bid or proposal submission; and

(d)
Has paid applicable Kentucky state taxes for two (2) consecutive years immediately preceding its bid or proposal submission.
(2)
Governmental bodies and local public agencies shall give preference to Kentucky small businesses in all purchases over the small purchase limits provided in KRS 45A.100 and 45A.385. The preference shall be given by reducing the final evaluation score or price by five percent (5%) when the lowest score or price determines the successful bidder or offeror, or by adding five percent (5%) of the final score to the evaluation when the highest score determines the successful bidder or offeror.

(3)
For all purchases over five hundred thousand dollars ($500,000), governmental bodies and local public agencies shall require the successful bidder or offeror to utilize Kentucky small businesses for at least twenty percent (20%) of the contract price. Contractors shall submit a report and supporting documentation with their final invoice showing payment to Kentucky small businesses of at least twenty percent (20%) of the contract price. Failure to utilize Kentucky small businesses as required under this subsection shall result in a contract penalty of five percent (5%) of the contract price.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 45A IS CREATED TO READ AS FOLLOWS:

(1)
The Finance and Administration Cabinet shall annually report the utilization of Kentucky small businesses by governmental bodies to the Interim Joint Committee on State Government. The report shall include:

(a)
All contracts and contract amounts entered into by governmental bodies over the small purchase limit of KRS 45A.100;

(b)
The number of contracts and contract amounts awarded to Kentucky small businesses by governmental bodies;

(c)
The number of contracts and contract amounts awarded by governmental bodies over five hundred thousand dollars ($500,000), and the percentage dollar amount of those contracts actually paid to Kentucky small businesses;

(d)
The number of contracts and contract amounts awarded by governmental bodies to women-, minority-, and veteran-owned businesses; and

(e)
The number of subcontracts and subcontract amounts to women-, minority-, and veteran-owned businesses utilized in contracts over five hundred thousand dollars ($500,000) awarded by governmental bodies.

Section 3.   KRS 45A.070 is amended to read as follows:

As used in KRS 45A.070 to 45A.180, unless the context in which they are used clearly requires a different meaning:

(1)
"Cost-reimbursement contract" means a contract under which the Commonwealth reimburses the contractor for those contract costs, within a stated ceiling, which are allowable and allocable in accordance with cost principles as provided in KRS 45A.215, and a fee, if any.

(2)
"Established catalogue price" means the price included in the most current catalogue, price list, schedule, or other form that:

(a)
Is regularly maintained by the manufacturer or vendor of an item;

(b)
Is either published or otherwise available for inspection by customers; and

(c)
States prices at which sales are currently or were last made to a significant number of buyers constituting the general buying public for that item.

(3)
"Best value" means a procurement in which the decision is based on the primary objective of meeting the specific business requirements and best interests of the Commonwealth. These decisions shall be based on objective and quantifiable criteria that shall include price and the preference for Kentucky small businesses required by Section 1 of this Act that have been communicated to the offerors as set forth in the invitation for bids.

(4)
"Invitation for bids" means all documents, whether attached or incorporated by reference, utilized for soliciting bids in accordance with the procedures set forth in KRS 45A.080 of this code.

(5)
"Request for proposals" means all documents, whether attached or incorporated by reference, utilized for soliciting proposals in accordance with the procedures set forth in KRS 45A.085, 45A.090, 45A.095, 45A.100, or 45A.180.

(6)
"Responsible bidder or offeror" means a person who has the capability in all respects to perform fully the contract requirements, and the integrity and reliability which will assure good faith performance.

(7)
"Responsive bidder" means a person who has submitted a bid under KRS 45A.080 which conforms in all material respects to the invitation for bids, so that all bidders may stand on equal footing with respect to the method and timeliness of submission and as to the substance of any resulting contract.

Section 4.   KRS 45A.085 is amended to read as follows:

(1)
When, under administrative regulations promulgated by the secretary or under KRS 45A.180, the purchasing officer determines in writing that the use of competitive sealed bidding is not practicable, and except as provided in KRS 45A.095 and 45A.100, a contract may be awarded by competitive negotiation.

(2)
Adequate public notice of the request for proposals shall be given in the same manner and circumstances as provided in KRS 45A.080(3).

(3)
Contracts other than contracts for projects utilizing an alternative project delivery method under KRS 45A.180 may be competitively negotiated when it is determined in writing by the purchasing officer that the bids received by competitive sealed bidding either are unreasonable as to all or part of the requirements, or were not independently reached in open competition, and for which each competitive bidder has been notified of the intention to negotiate and is given reasonable opportunity to negotiate.

(4)
Contracts for projects utilizing an alternative project delivery method shall be processed in accordance with KRS 45A.180.

(5)
The request for proposals shall indicate the relative importance of price and other evaluation factors, including the Kentucky small business preference required by Section 1 of this Act.

(6)
Award shall be made to the responsible offeror whose proposal is determined in writing to be the most advantageous to the Commonwealth, taking into consideration price and the evaluation factors set forth in the request for proposals and the preference for Kentucky small businesses required by Section 1 of this Act.

(7)
Written or oral discussions shall be conducted with all responsible offerors who submit proposals determined in writing to be reasonably susceptible of being selected for award. Discussions shall not disclose any information derived from proposals submitted by competing offerors. Discussions need not be conducted:

(a)
With respect to prices, where the prices are fixed by law or administrative regulation, except that consideration shall be given to competitive terms and conditions;

(b)
Where time of delivery or performance will not permit discussions; or

(c)
Where it can be clearly demonstrated and documented from the existence of adequate competition or prior experience with the particular supply, service, or construction item, that acceptance of an initial offer without discussion would result in fair and reasonable best value procurement, and the request for proposals notifies all offerors of the possibility that award may be made on the basis of the initial offers.

Section 5.   KRS 45A.090 is amended to read as follows:

(1)
In the event that all bids submitted pursuant to competitive sealed bidding under KRS 45A.080 result in bid prices in excess of the funds available for the purchase, and the chief purchasing officer determines in writing:

(a)
That there are no additional funds available from any source so as to permit an award to the responsive and responsible bidder whose bid offers the best value; and

(b)
The best interest of the state will not permit the delay attendant to a resolicitation under revised specifications, or for revised quantities, under competitive sealed bidding as provided in KRS 45A.080,


then a negotiated award may be made as set forth in subsections (2) or (3) of this section.

(2)
Where there is more than one (1) bidder, competitive negotiations pursuant to KRS 45A.085(3) shall be conducted with the three (3) (two (2) if there are only two (2)) bidders determined in writing to be the most responsive and responsible bidders, based on criteria contained in the bid invitation and the preference for Kentucky small businesses required by Section 1 of this Act. Such competitive negotiations shall be conducted under the following restrictions:

(a)
If discussions pertaining to the revision of the specifications or quantities are held with any potential offeror, all other potential offerors shall be afforded an opportunity to take part in such discussions; and

(b)
A request for proposals, based upon revised specifications or quantities, shall be issued as promptly as possible, shall provide for an expeditious response to the revised requirements, and shall be awarded upon the basis of best value.

(3)
Where, after competitive sealed bidding, it is determined in writing that there is only one (1) responsive and responsible bidder, a noncompetitive negotiated award may be made with such bidder in accordance with KRS 45A.095.

Section 6.   KRS 45A.180 is amended to read as follows:

(1)
The secretary of the Finance and Administration Cabinet shall promulgate administrative regulations by October 15, 2003, providing for as many alternative methods of management of construction contracting as he may determine to be feasible; setting forth criteria to be used in determining which method of management of construction is to be used for a particular project; establishing a model process parallel to the selection committee procedures established in 45A.810 for the procurement of alternative project services of "construction management-at-risk" and "design-build," and for a "construction manager-agency;" and providing that the chief purchasing officer shall execute and include in the contract file a written statement setting forth the facts recommending that a particular method of management of construction contracting be used. The administrative regulations shall include the establishment of:

(a)
The relative weighing between qualifications and price, including the preference for Kentucky small businesses required by Section 1 of this Act; and

(b)
The level of stipend, if any, available for the various types of projects.

(2)
When a request for proposal for a project utilizing an alternative project delivery method is issued, the contracting body shall transmit a copy of the request for proposal to the Capital Projects and Bond Oversight Committee staff.

(3)
Upon issuance of the contract for a project utilizing an alternative project delivery method, the contracting body shall submit the contract to the Government Contract Review Committee for review in accordance with KRS 45A.690 to 45A.725. The contracting body shall insure the contract clearly identifies to the committee that an alternative project delivery method is being utilized. Upon disapproval of or objection to the contract by the committee, the contracting body shall determine whether the contract shall be revised to comply with the objections of the committee, be canceled, or remain in effect. Subsequent contract amendments relating to change orders shall not be required to be submitted to the Government Contract Review Committee.

(4)
A request for proposal for a project utilizing an alternative project delivery method under this section shall specifically state the evaluation factors, including the preference for Kentucky small businesses required by Section 1 of this Act, and the relative weight of each to be used in the scoring of awards.

(5)
Any governing body of a postsecondary institution that manages its capital construction program under KRS 164A.580 shall adhere to the regulations promulgated under this section when utilizing an alternative project delivery method for capital projects, and shall report to legislative committees as specified in this section.

(6)
Any corporation as described by KRS 45.750(2)(c) or as created under the Kentucky Revised Statutes as a governmental agency and instrumentality of the Commonwealth that manages its capital construction program shall adhere to the regulations promulgated under this section when utilizing an alternative project delivery method for capital projects, and shall report to legislative committees as specified in this section.

Section 7.   KRS 45A.182 is amended to read as follows:

(1)
When a capital project is to be constructed utilizing the design-build method in accordance with KRS 45A.180, a process parallel to the selection committee procedures established in KRS 45A.810 shall apply when procuring a design-build team and shall incorporate the following:

(a)
The evaluation process may include a multiple phased proposal that is based on qualifications, experience, technical requirements, guaranteed maximum price, and other criteria as set forth in the request for proposal. The guaranteed maximum price component shall be submitted by the offeror independently of other documents and shall be held by the director of the Division of Engineering and Contract Administration.

(b)
Each evaluator shall independently score each phase and indicate a total score for all evaluation factors as set forth in the request for proposal.

(c)
Final phase proposals from the offerors on the short list shall be evaluated and scored by the evaluation committee members who shall not have knowledge of the guaranteed maximum price component. Each evaluator shall independently score the final phase proposals and indicate a total score. A total average score shall be calculated for each offeror. Then each offeror's respective score for the guaranteed maximum price and any preference for Kentucky small businesses required by Section 1 of this Act shall be added. The offeror with the highest point total in the final phase shall receive the contract award unless the guaranteed maximum price proposal is in excess of the authorized budget. If two (2) or more of the offerors achieve the same highest point total at the end of the final phase scoring, the purchasing officer shall request best-and-final proposals from each offeror.

(d)
If the guaranteed maximum price of the offeror with the highest point total in the final phase is greater than the amount of funds identified in the request for proposal, then competitive negotiations may be conducted with the offerors under the following restrictions:

1.
If discussion pertaining to the revision of the specifications or quantities are held, the offerors shall be afforded an opportunity to take part in such discussions.

2.
Written revisions of the specifications shall be made available to each of the offerors, shall include the preference for Kentucky small businesses required by Section 1 of this Act, and shall provide for an expeditious response.

3.
Information derived from revised maximum guaranteed price proposals shall not be disclosed to competing offerors.

(2)
A request for proposal or other solicitation may be canceled, or all proposals may be rejected, if it is determined in writing that such action is taken in the best interest of the Commonwealth and approved by the purchasing officer.

Section 8.   KRS 45A.365 is amended to read as follows:

(1)
All contracts or purchases shall be awarded by competitive sealed bidding, except as otherwise provided by KRS 45A.370 to 45A.385 and for the purchase of wholesale electric power by municipal utilities as provided in KRS 96.901(1).

(2)
The invitation for bids shall state that the award shall be made on the basis of the lowest bid price or the lowest evaluated bid price. If the latter is used, the objective measurable criteria to be utilized shall be set forth in the invitation for bids. The invitation for bids shall include the preference for Kentucky small businesses described in Section 1 of this Act.
(3)
Adequate public notice of the invitation for bids shall be given prior to the date set forth for the opening of bids. The notice may include posting on the Internet or publication in a newspaper of general circulation in the local jurisdiction not less than seven (7) days before the date set for the opening of the bids. The public notice shall include the time and place the bids will be opened and the time and place where the specifications may be obtained.

(4)
The bids shall be opened publicly at the time and place designated in the invitation for bids. Each bid, together with the name of the bidder, shall be recorded and be open to public inspection. Electronic bid opening and posting of the required information for public viewing shall satisfy the requirements of this subsection.

(5)
A contract shall be awarded with reasonable promptness by written notice to the responsive and responsible bidder whose bid is either the lowest bid price or the lowest evaluated bid price after the application of any preference for Kentucky small businesses required by Section 1 of this Act.

(6)
The local public agency may allow the withdrawal of a bid where there is a patent error on the face of the bid document, or where the bidder presents sufficient evidence, substantiated by bid worksheets, that the bid was based upon an error in the formulation of the bid price.

Section 9.   KRS 45A.370 is amended to read as follows:

(1)
A local public agency may contract or purchase through competitive negotiation upon a written finding that:

(a)
Specifications cannot be made sufficiently specific to permit award on the basis of either the lowest bid price or the lowest evaluated bid price, including, but not limited to, contracts for experimental or developmental research work, or highly complex equipment which requires technical discussions, and other nonstandard supplies, services, or construction; or

(b)
Sealed bidding is inappropriate because the available sources of supply are limited, the time and place of performance cannot be determined in advance, the price is regulated by law, or a fixed price contract is not applicable; or

(c)
The bid prices received through sealed bidding are unresponsive or unreasonable as to all or part of the requirements, or are identical or appear to have been the result of collusion; provided each responsible bidder is notified of the intention to negotiate and is given a reasonable opportunity to negotiate, and the negotiated price is lower than the lowest rejected bid by any responsible bidder.

(2)
Proposals shall be solicited through public notice pursuant to KRS 45A.365(3) or any other means which can be demonstrated to notify an adequate number of qualified sources to permit reasonable competition consistent with the nature and requirement of the procurement. The request for proposals shall indicate the factors to be considered in the evaluation, including the preference for Kentucky small businesses required by Section 1 of this Act, and the relative importance of each factor.

(3)
Written or oral discussions shall be conducted with all responsible offerors who submit proposals determined in writing to be reasonably susceptible of being selected for award. Discussions shall not disclose any information derived from proposals submitted by competing offerors. Discussions need not be conducted:

(a)
With respect to prices, where such prices are fixed by law or regulation except that consideration shall be given to competitive terms and conditions; or

(b)
Where time of delivery or performance will not permit discussions; or

(c)
Where it can be clearly demonstrated and documented from the existence of adequate competition or accurate prior cost experience with that particular supply, service, or construction item that acceptance of an initial offer without discussion would result in fair and reasonable prices and the request for proposal notifies all offerors of the possibility that award may be made on the basis of initial offers.

(4)
If discussions pertaining to the revision of the specifications or quantities are held with any potential offeror, all other potential offerors shall be afforded an opportunity to take part in such discussions. A request for proposals based on revised specifications or quantities shall be issued as promptly as possible, shall provide for an expeditious response to the revised requirements and shall be awarded upon the basis of the lowest bid price or lowest evaluated bid price after application of the preference for Kentucky small businesses required by Section 1 of this Act submitted by any responsive and responsible offeror. No discussion shall be conducted with offerors after submission of revised proposals except for a compelling reason as determined in writing by the local public agency. The request for proposals shall state that an award is to be made without discussion except as herein provided.

(5)
Award shall be made to the responsible offeror whose proposal is determined in writing to be the most advantageous to the local public agency based upon the evaluation factors set forth in the request for proposals and the preference for Kentucky small businesses required by Section 1 of this Act.

Section 10.   KRS 45A.375 is amended to read as follows:

(1)
In the event that all bids submitted pursuant to competitive sealed bidding under KRS 45A.365 result in bid prices in excess of the funds available for the purchase, and the local public agency determines in writing:

(a)
That there are no additional funds then available from any source so as to permit an award to the lowest responsive and responsible bidder; and

(b)
The best interest of the local public agency will not permit the delay attendant to a resolicitation under revised specifications or revised quantities under competitive sealed bidding as provided in KRS 45A.365; then a negotiated award may be made as set forth in subsections (2) or (3) of this section.

(2)
Where there is more than one (1) bidder, competitive negotiations pursuant to KRS 45A.370 shall be conducted with the three (3) (two (2) if there are only two (2)) bidders determined in writing by the local public agency to be the lowest responsive and responsible bidders to the competitive sealed bid invitation after application of the Kentucky small business preference required in Section 1 of this Act. Such competitive negotiations shall be conducted under the following restrictions:

(a)
If discussions pertaining to the revision of the specifications or quantities are held with any potential offeror, all other potential offerors shall be afforded an opportunity to take part in such discussions; and

(b)
A request for proposals, based upon revised specifications or quantities, shall be issued as promptly as possible, shall provide for an expeditious response to the revised requirements, and shall be awarded upon the basis of the lowest bid price or lowest evaluated bid price submitted by any responsive and responsible offeror after application of the Kentucky small business preference required in Section 1 of this Act. No discussion shall be conducted with offerors after submission of proposals except for a compelling reason as determined in writing by the local public agency. The request for proposals shall state that award is to be made without discussions except as herein provided.

(3)
Where, after competitive sealed bidding, it is determined in writing that there is only one (1) responsive and responsible bidder, a noncompetitive negotiated award may be made with such bidder in accordance with KRS 45A.380.

(4)
Where, after invitation for bids has been made in accordance with KRS 45A.365 and no bids have been received from responsive and responsible bidders, the local public agency may proceed to acquire the supplies, services, or construction by noncompetitive negotiations in accordance with KRS 45A.380.

Section 11.   KRS 45A.695 is amended to read as follows:

(1)
Except as provided in subsection (8) of this section, no one shall begin work on a personal service contract entered into by any contracting body, until notification of the personal service contract is filed with the committee. Each personal service contract shall have a cancellation clause not to exceed thirty (30) days notice to the contractee.

(2)
Each personal service contract and memorandum of agreement shall be filed with the committee prior to the effective date and shall be accompanied by a completed proof of necessity form as established by the committee by promulgation of an administrative regulation, or equivalent information if submitted electronically. The proof of necessity form shall document:

(a)
The need for the service;

(b)
The unavailability of state personnel or the nonfeasibility of utilizing state personnel to perform the service;

(c)
The total projected cost of the contract or agreement and source of funding;

(d)
The total projected duration of the contract;

(e)
Payment information, in detail;

(f)
In the case of memoranda of agreement or similar device, the reason for exchanging resources or responsibilities; and

(g)
Such other information as the committee deems appropriate.

(3)
Adequate notice of the need for a personal service contract shall be given by the contracting body through a request for proposals. The request for proposals shall describe the services required, list the type of information and data required of each offeror,[ and] state the relative importance of particular qualifications, and include the preference for Kentucky small businesses required by Section 1 of this Act.

(4)
The head of the contracting body or his designee may conduct discussions with any offeror who has submitted a proposal to determine the offeror's qualifications for further consideration. Discussions shall not disclose any information derived from proposals submitted by other offerors.

(5)
Award shall be made to the offeror determined by the head of the contracting body, or his designee, to be the best qualified of all offerors based on the evaluation factors set forth in the request for proposals and the negotiation of fair and reasonable compensation. If compensation cannot be agreed upon with the best qualified offeror and if proposals were submitted by one (1) or more other offerors determined to be qualified, negotiations may be conducted with the other offeror or offerors in the order of their respective qualification ranking. In this case, the contract may be awarded to the next best ranked offeror for a fair and reasonable compensation. All determinations of the qualification rankings of offerors by the head of the contracting body or a designee of the officer based on evaluation factors set forth in the request for proposals shall be made in writing. Written documentation shall be maintained concerning the final results of negotiation with each vendor and reasoning as to why each vendor was chosen.

(6)
The committee shall maintain a record or have readily accessible records of the date on which each personal service contract and memorandum of agreement was received and shall maintain or have access to electronic or paper files on all personal service contracts and memoranda of agreement. Except for records exempt from inspection under KRS 61.870 to 61.884, all personal service contracts and memoranda of agreement shall be made available for public inspection.

(7)
Payment on personal service contracts and memoranda of agreement submitted to the committee for approval shall not be made for services rendered after committee disapproval, unless the decision of the committee is overridden by the secretary of the Finance and Administration Cabinet or agency head, if the agency has been granted delegation authority by the secretary of the Finance and Administration Cabinet. All personal service contracts and memoranda of agreement shall contain a provision that stipulates that payments on personal service contracts and memoranda of agreement shall not be authorized for services rendered after committee disapproval, unless the decision of the committee is overridden by the secretary of the Finance and Administration Cabinet or agency head, if the agency has been granted delegation authority.

(8)
In the event of a governmental emergency as defined under KRS 45A.690, work may begin prior to filing notification of the personal service contract with the committee, if the secretary of the Finance and Administration Cabinet or his designee determines that the time involved in the normal review process would be detrimental to the Commonwealth's ability to act or procure the services and the normal process will not accommodate the governmental emergency. Payment shall not be made until written notification and explanation of the reasons for this action are forwarded to the committee.

(9)
If a governmental emergency exists as defined under KRS 45A.690 and work is authorized to begin on a personal service contact immediately, a copy of a statement, approved by the secretary of the Finance and Administration Cabinet or his designee, setting forth in detail the nature of the emergency shall be filed with the committee, along with a copy of the personal service contract.

Section 12.   KRS 45A.745 is amended to read as follows:

(1)
A local public agency shall evaluate those firms submitting statements of interest in a proposed project according to the following criteria:

(a)
Qualifications;

(b)
Ability of professional personnel;

(c)
Past record and experience;

(d)
Performance data on file;

(e)
Willingness to meet time and budget requirements;

(f)
Location;

(g)
Workload; and

(h)
Any other factors that the local public agency has set forth in writing, including the preference for Kentucky small businesses required by Section 1 of this Act.

(2)
The local public agency may then conduct discussions and require interviews with firms deemed to be the most qualified according to the criteria in subsection (1) of this section. Bids for the cost of the proposed project shall not be a factor in the evaluation of firms until negotiations are begun in accordance with KRS 45A.750.

(3)
The local public agency shall select, on the basis of the evaluations done in subsections (1) and (2) of this section, at least three (3) firms that are judged to be the most qualified and rank them accordingly. If fewer than three (3) firms are judged to be qualified, then those firms that remain shall be ranked in like manner.

Section 13.   KRS 45A.825 is amended to read as follows:

(1)
(a)
A firm shall not be considered for providing architectural, engineering, or engineering-related services to the Finance and Administration Cabinet or engineering or engineering-related services to the Transportation Cabinet unless the relevant procuring agency has prequalified the firm prior to notice of a request for proposals to which that firm intends to respond.

(b)
A firm's prequalification shall remain in effect for twelve (12) months from the date of prequalification.

(2)
(a)
The procuring agency shall consult with the user agency or user division before arriving at a request for proposals.

(b)
The request for proposals:

1.
Shall include as an evaluation factor whether the work tasks are to be performed in Kentucky or outside Kentucky;

2.
Shall indicate the relative weight of evaluation factors, including the preference for Kentucky small businesses required by Section 1 of this Act; and

3.
Shall establish a timetable for:

a.
The selection committee's first meeting held pursuant to subsection (6) of this section; and

b.
The selection committee's activities conducted pursuant to subsection (7)(b) of this section or subsection (8)(b), (d), and (e) of this section, as appropriate.

(c)
The procuring agency shall provide adequate public notice of a request for proposals and notice of the materials that the procuring agency will provide to a firm to assist that firm in responding to a request for proposals. Those materials shall include, but not be limited to, the request for proposals and the project evaluation sheet to be used by the relevant selection committee. The notice shall also set a deadline for filing responses to a request for proposals with the procuring agency. It shall be the intent of this subsection that firms in all regions of the Commonwealth are given an equal opportunity to be selected.

(3)
A firm shall respond to a request for proposals by submitting before the deadline, a completed form, devised by the procuring agency, which states the firm's experience and its qualifications for the project as described in the request for proposals. A firm which fails to meet the deadline shall be barred from the procurement process.

(4)
The employees of a procuring agency and the members of the selection committee shall keep all responses to a request for proposals confidential until the procuring agency has awarded a contract.

(5)
The secretary of the procuring agency shall designate a procuring agency employee to determine which firms have prequalified pursuant to subsection (1) of this section and have filed, in a timely fashion, responses to a request for proposals. He shall create a list of the firms which have done so and certify the list.

(6)
The procuring agency shall organize the selection committee's first meeting. At that meeting, each selection committee member shall sign a statement of confidentiality. Also, at that meeting, the selection committee shall:

(a)
Elect from among the voting members of the committee a chairman and a vice chairman who shall hold their positions for the duration of the selection committee's participation in the project;

(b)
Be provided with:

1.
The certified list created pursuant to subsection (5) of this section;

2.
The firms' responses to the request for proposals;

3.
The request for proposals;

4.
The notice of request for proposals; and

5.
The project evaluation sheets; and

(c)
Discuss the future conduct of its affairs.

(7)
(a)
When the Transportation Cabinet procures any engineering or engineering-related services, or when the Finance and Administration Cabinet procures architectural services for an estimated fee of less than fifty thousand dollars ($50,000) or engineering or engineering-related services for an estimated fee of less than one hundred thousand dollars ($100,000), this subsection and subsection (9) of this section shall govern the procurement process.

(b)
The selection committee shall meet in executive session to:

1.
Evaluate the materials with which it has been provided;

2.
Select the three (3) most qualified firms and rank them in order of preference, based upon the weighted evaluation factors established in the request for proposals; and

3.
Notify the procuring agency of the ranking.

(c)
The procuring agency shall notify each firm which responded to the request for proposals, informing the firm of:

1.
The three (3) finalists;

2.
Their ranking; and

3.
The rest of the procedure that will be followed in the awarding of the contract.

(d)
The procuring agency shall then begin negotiations with the top-ranked firm pursuant to subsection (9) of this section.

(8)
(a)
When the Finance and Administration Cabinet is procuring architectural services for an estimated fee of fifty thousand dollars ($50,000) or more or engineering or engineering-related services for an estimated fee of one hundred thousand dollars ($100,000) or more, this subsection and subsection (9) of this section shall govern the procurement process.

(b)
The selection committee shall meet in executive session to:

1.
Evaluate the materials with which it has been provided;

2.
Select, but not rank, the three (3) most qualified firms, based upon the weighted evaluation factors established in the request for proposals; and

3.
Notify the procuring agency of the three (3) finalists.

(c)
The procuring agency shall notify each firm which responded to the request for proposals, informing the firm of:

1.
The three (3) finalists; and

2.
The rest of the procedure that will be followed in the awarding of the contract.

(d)
The selection committee shall interview the three (3) finalists, preferably on the same day. The finalists shall be interviewed one (1) at a time, and each interview shall be attended only by representatives of the finalist and members of the selection committee. Members of the selection committee shall keep confidential the substance of an interview until the procuring agency has awarded a contract.

(e)
The selection committee shall meet in executive session to:

1.
Rank the three (3) finalists based upon the weighted evaluation factors established in the request for proposals; and

2.
Forward the ranking to the procuring agency.

(f)
The procuring agency shall notify each finalist, informing the finalist of:

1.
His ranking; and

2.
The rest of the procedure that will be followed in the awarding of the contract.

(g)
The procuring agency shall then begin negotiations with the top-ranked firm pursuant to subsection (9) of this section.

(9)
The secretary of the procuring agency shall designate a procuring agency employee as the procuring officer in charge of negotiating a contract with the top-ranked firm, as determined by the selection committee, at compensation which the procuring officer determines in writing to be fair and reasonable to the Commonwealth. In making this decision, the employee shall take into account the estimated value of the services to be rendered, and the scope, complexity, and professional nature thereof. Should the procuring officer be unable to negotiate a satisfactory contract with the top-ranked firm, at a price that he considers fair and reasonable to the Commonwealth, he shall formally terminate negotiations with the firm. The procuring officer shall then undertake negotiations with the second-ranked firm. Failing accord with the second-ranked firm, the purchasing officer shall formally terminate negotiations. The purchasing officer shall then undertake negotiations with the third-ranked firm. Should the purchasing officer be unable to negotiate a satisfactory contract with any of the selected firms, he shall formally terminate negotiations, and the procurement procedure shall start again from the beginning pursuant to KRS 45A.810.

(10)
Once a procuring officer has negotiated a contract, the procuring agency shall notify the other finalists, informing them of:

(a)
Which firm has successfully negotiated a contract; and

(b)
The rest of the procedure that will be followed in the awarding of the contract.

(11)
Notwithstanding the provisions of KRS 45A.045, when the Transportation Cabinet is the procuring agency, the negotiated contract shall take effect without the approval of the secretary of the Finance and Administration Cabinet.

(12)
The provisions of this section shall not apply to the procurement of architectural, engineering, or engineering-related services under KRS 45A.837 and 45A.838.

Section 14.   KRS 45A.853 is amended to read as follows:

(1)
(a)
A firm shall not be considered for providing underwriting or bond counsel services unless the office has prequalified the firm prior to the date of issuance of the request for proposals.

(b)
A firm's prequalification shall remain in effect for twenty-four (24) months from the date of prequalification.

(2)
(a)
The office shall consult with the bond issuing agency before arriving at a request for proposals. The request for proposals shall include, but not be limited to:

1.
The deadline for posing written questions about the request for proposals to the selection committee chairman elected pursuant to subsection (7)(b) of this section. This deadline shall occur before the deadline for filing a written response to a request for proposals;

2.
The deadline for filing a written response;

3.
A description of the services sought;

4.
A description of the skills required to perform the services;

5.
A description of evaluation factors and their relative weight, including the preference for Kentucky small businesses required by Section 1 of this Act; and

6.
In the case of a request for proposals from bond counsel firms, a requirement to submit proposed fees and expenses.

(b)
The office shall provide materials to the firms which have prequalified pursuant to subsection (1) of this section. The materials shall include, but not be limited to, the request for proposals and the evaluation sheet to be used by the relevant selection committee.

(3)
Prior to the deadline for posing questions established in the request for proposals, a firm may pose written questions about the request for proposals to the selection committee chairman. The chairman shall respond in writing. If, in the discretion of the chairman, an answer could have a material effect on other respondents' proposals, then both the question and the answer shall be distributed to all firms at the same time prior to the deadline for the filing of responses to the request for proposals.

(4)
A firm shall file a written response to the request for proposals prior to the deadline for filing a written response established in the request for proposals. A firm which fails to meet the deadline shall be barred from the procurement process.

(5)
The employees of the office and the members of the selection committee shall keep all responses to a request for proposals confidential until the contract to the winning firm has been awarded.

(6)
The executive director of the office shall designate an office employee to identify which firms prequalified pursuant to subsection (1) of this section and filed, in a timely fashion, a written response to a request for proposals. He shall create a list of firms which have done so and certify the list.

(7)
The office shall organize the selection committee's first meeting. At that meeting, each selection committee member shall sign a statement of confidentiality. Also, at that meeting, the selection committee shall:

(a)
Determine whether a majority of the voting members are merit employees of the Commonwealth. If a majority are not merit employees, the selection committee shall disband, and another selection committee shall be selected pursuant to KRS 45A.843. A majority of its voting members shall be merit employees of the Commonwealth;

(b)
Elect from among the voting members of the committee a chairman and vice chairman who shall hold their positions for the duration of the selection committee's involvement in the bond issuance;

(c)
Be provided with:

1.
The certified list created pursuant to subsection (6) of this section;

2.
If applicable, an out-of-state firm's preference handicap created pursuant to KRS 45A.873(1);

3.
The request for proposals;

4.
Forms for keeping a log of all contacts with firms which have responded to the request for proposals as well as contacts with persons acting on behalf of those firms. Each committee member shall keep a log which shall summarize the subject of any contact and state the date and place of the contact; and

5.
The selection evaluation sheets; and

(d)
Discuss the future conduct of its affairs.

(8)
At the second meeting of a selection committee, the committee shall:

(a)
Be provided with the following:

1.
Written questions and answers produced pursuant to subsection (3) of this section; and

2.
The firms' responses to the request for proposals; and

(b)
Discuss the future conduct of its affairs.

Section 15.   The following KRS section is repealed:

45A.873   Preference for Kentucky firms.
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