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AN ACT relating to the standby guardianship of minors.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 8 of this Act:
(1)
"Alternate standby guardian" means a person with all the rights, responsibilities, and qualifications of a standby guardian who shall become a standby guardian only in the event that the currently designated standby guardian is unable or refuses to fulfill his or her obligation;

(2)
"Attending physician" means a physician who has primary responsibility for the treatment and care of the designator. If physicians share responsibility, or another physician is acting on the attending physician's behalf, or no physician has primary responsibility, any physician who is familiar with the designator's medical condition may act as an attending physician;

(3)
"Coguardian" means a person who, along with a parent, shares physical or legal custody, or both, of a child;

(4)
"Consent" means a written authorization signed by the designator in the presence of two (2) witnesses, who shall also sign the writing;

(5)
"Debilitation" means a person's chronic and substantial inability, as a result of a physically incapacitating disease or injury, to care for a dependent minor;

(6)
"Designation" means a written document naming the standby guardian. A parent may designate an alternate standby guardian in the same writing;

(7)
"Designator" means a custodial parent, legal custodian, or legal guardian who appoints a standby guardian;

(8)
"Determination of debilitation" means a written finding made by an attending physician which states that the designator suffers from a physically incapacitating disease or injury. No identification of the illness in question is required;

(9)
"Determination of incapacity" means a written finding made by an attending physician which states the nature, extent, and probable duration of the designator's mental or organic incapacity;

(10)
"Incapacity" means a chronic and substantial inability, resulting from a mental or organic impairment, to understand the nature and consequences of decisions concerning the care of the designator's dependent minor child and a consequent inability to care for the minor;

(11)
"Standby guardian" means a person named by a designator to assume the duties of conservator, guardian, or limited guardian as defined in KRS 387.010 or coguardian of a minor and whose authority becomes effective upon the incapacity, debilitation, and consent or death of the minor's parent; and

(12)
"Triggering event" means an occurrence specifically stated in the designation which empowers a standby guardian to assume the powers, duties, and responsibilities of guardian or coguardian.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

(1)
Nothing in Sections 1 to 8 of this Act shall be construed to deprive any parent, custodial or noncustodial, of parental rights or to relieve any parent, custodial or noncustodial, of a duty to support a child.

(2)
A guardian or conservator described in Sections 1 to 8 of this Act does not include a guardian or conservator that has been appointed by a District Court.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

(1)
A custodial parent, legal custodian, or legal guardian may designate a standby guardian and an alternate standby guardian by means of a written designation unless the minor has another parent or adoptive parent who:

(a)
Has parental rights that have not been terminated or relinquished;

(b)
Has known whereabouts; and

(c)
Is willing and able to make and carry out the day-to-day child-care decisions concerning the minor or minors.

(2)
A custodial parent, legal custodian, or legal guardian may designate a standby guardian and an alternate standby guardian with the consent of the other parent or adoptive parent.

(3)
The designation of a standby guardian and alternate standby guardian, if one is named, shall include the following:

(a)
Name and address of the minor;

(b)
The date of birth of the minor;

(c)
The name and address of the minor's spouse, if any;

(d)
The names and addresses of the minor's parents, or if the minor has no living parent, the names and addresses of the minor's adult next of kin;

(e)
The name and address of the person making the designation;

(f)
The facts and reasons supporting the need for a standby guardian for the minor;

(g)
A description and approximation of the value of the minor's real and personal property and other financial resources, including government benefits, insurance entitlements, and anticipated yearly income;

(h)
The triggering event or events upon which a named standby or alternate standby guardianship becomes active;

(i)
Whether the standby guardian is to serve as conservator, guardian, limited guardian, or coguardian upon the occurrence of the triggering event;

(j)
The signed consent of the standby guardian, alternate standby guardian, and any other parent or adoptive parent or a statement of why the other parent or adoptive parent's consent is not necessary; and

(k)
The notarized signature of the designator in the presence of two (2) witnesses who are eighteen (18) years of age or older and not otherwise named in the designation, who shall also sign the designation. If the designator is physically unable to sign, he or she may direct another person not named in the designation to sign on his or her behalf.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

(1)
A petition for court approval of a designation under Sections 1 to 8 of this Act shall be made by filing a copy of the designation with the court. If the triggering event has not occurred on or before the time of filing, only the designator may file the petition. If the triggering event has occurred on or before the time of filing, the standby guardian or alternate standby guardian named in the designation may file the petition and the petition shall also contain one of the following:
(a)
A determination of the designator's incapacity;
(b)
A determination of the designator's debilitation and the designator's signed and dated consent; or
(c)
A copy of the designator's death certificate.

(2)
Notice of a petition for designation filed with the court pursuant to Sections 1 to 8 of this Act shall be served upon the minor child for whom the standby guardianship is sought if the minor is fourteen (14) years of age or older. Notice to a minor child less than fourteen (14) years of age shall be served at the discretion of the court. In all cases, notice shall be served upon any parent of the minor child who has not joined in the petition. The court may appoint a guardian ad litem or counsel to represent the child. The court shall consider the preferences of the minor child in the appointment of a standby guardian.

(3)
For purposes of determining jurisdiction under Sections 1 to 8 of this Act, the provisions of KRS Chapter 387 shall apply.

(4)
In a proceeding for judicial appointment of a standby guardian, a designation shall constitute a rebuttable presumption that the designated standby guardian is capable of serving as guardian or coguardian. When the designator is the sole surviving parent, when the parental rights of any noncustodial parent have been terminated or relinquished, or when all parties consent to the designation, there shall be a rebuttable presumption that entry of the approval order is in the best interest of the child. If the court finds entry of the approval order to be in the best interest of the child, the court shall enter an order approving the designation petition.

(5)
Approval of the designation without a hearing is permitted when the designator is the sole surviving parent, when the parental rights of any noncustodial parent have been terminated or relinquished, or when all parties consent to entry of the approval order.

(6)
In the event a hearing is required, it shall be conducted in accordance with the proceedings set forth in KRS 387.025.

(7)
Nothing in this section shall prevent a minor fourteen (14) years of age or older from exercising his or her rights under KRS 387.050.

(8)
The designator need not appear in court if the designator is medically unable to appear.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

(1)
The standby guardian shall have authority to act as conservator, guardian, limited guardian, or coguardian upon the occurrence of the triggering event.

(2)
The commencement of the standby guardian's authority to act as coguardian pursuant to a determination of incapacity, a determination of debilitation and consent, or the receipt of consent alone shall not divest the designator of any parental rights, but shall confer upon the standby guardian shared custody of the child. A coguardian shall ensure frequent and continuing contact with and physical access to the child and shall further ensure the involvement of the parent, to include, to the greatest extent possible, the decision-making on behalf of the child.

(3)
The commencement of the standby guardian's authority to act as guardian upon the death of the designator shall not confer upon the standby guardian more than physical and legal custody of the child.
(4)
The designator may file a petition for approval of a designation with the court at any time. If the petition is approved by the court before the occurrence of the triggering event, the standby guardian's authority will commence automatically upon the occurrence of the triggering event. No further petition or confirmation is necessary. If a designation has been made, but the petition for approval of the designation has not been filed and a triggering event has occurred, the standby guardian shall have temporary legal authority to act as a coguardian or guardian of the minor without the direction of the court for period of sixty (60) days. The standby guardian shall, within that period, file a petition for approval in accordance with Section 4 of this Act. If no petition is filed within the specified sixty (60) days, the standby guardian shall lose all authority to act as coguardian or guardian. If a petition is filed but the court does not act upon it within the sixty (60) day period, the temporary legal authority to act as guardian or coguardian shall continue until the court orders otherwise.

(5)
The commencement of a guardian's or coguardian's authority under Sections 1 to 8 of this Act shall not divest a parent or legal guardian of any parental or guardianship rights.

(6)
A designator may revoke a designation of standby guardianship at any time by notifying the designated standby guardian orally, in writing, or by another act evidencing a specific intent to revoke the designation. If a petition has been filed prior to the revocation, the designator shall notify the court of the revocation. Nothing in this section shall be construed to require court approval of a revocation. A designator's failure to notify the court of a revocation shall not permit the standby guardian to continue to exercise authority granted under Sections 1 to 8 of this Act.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

If a parent has appointed a guardian, limited guardian, or conservator for the minor by will under KRS 387.040, such designation shall take precedence over any designation made pursuant to Sections 1 to 8 of this Act.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

In no event shall a standby guardian be required to post bond prior to the occurrence of the triggering event. The court may require a bond if the standby guardian is designated the conservator, guardian, limited guardian, or coguardian of the estate of a minor but shall not require a bond for the guardianship or coguardianship of the person of a minor.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 387 IS CREATED TO READ AS FOLLOWS:

Nothing in Sections 1 to 8 of this Act shall apply to a guardian, conservator, or other fiduciary appointed by the District Court. The guardian, conservator, or other fiduciary so appointed shall remain under the direction and supervision of the court and shall not delegate or transfer the person's fiduciary responsibility.
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