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Text of Legislation:  

Amend KRS 17.500, relating to sex crime definitions, to add definitions of "homeless," "mental abnormality," "residence," and "sexually violent offense"; add additional offenses to the definition of sex crimes; amend KRS 17.510, relating to the sex offender registration system, to require registration with the local probation and parole office; require a new fingerprint card and photograph of the registrant each year; require sex offenders convicted in another country to register; require sex offender who changes residence to notify probation and parole within five days of relocation; specify that out of state sex offender is presumed to know the duties required by the Commonwealth; require registrant who lives on a boat or a mobile home to supply additional information relating to the make, model, and other information about boats or mobile homes; require registrant who is homeless to reregister every 14 days until residency is obtained; increase penalty for second or subsequent offense for registration violation to a Class C felony; amend KRS 17.520, relating to registrants registering for a period of time upon being released by the court, to include persons adjudicated guilty; require registrants to register for 20 years following confinement or 20 years following the maximum discharge date; amend KRS 17.580, relating to availability of information on the Web site, so that it includes all registrants and so that people out-of-state can also access this information; create new section of Chapter 65 to specify responsibilities for enforcing, investigating, and prosecuting violations of the provisions of sex offender registration laws; specify that it is the intent of the General Assembly to occupy the entire field of legislation relating to violent offenses and sex crimes; amend KRS 160.151 requiring a national and state criminal background check; add definition of "contractor"; amend KRS 160.380, relating to school employees, to define contractor; provide that superintendents may require background checks of contractors, volunteers, or visitors; create new section of chapter 164 to require all initial hires to have a background check; amend KRS 186.412, relating to license applications, to require that all operator licenses shall include a statement of whether the person is a sex offender who is required to register and must be signed, dated, and sworn to before the clerk in which the applicant is swearing that all information is true and complete with no omitted material; amend KRS 196.280, relating to notification of release of person from penitentiary, juvenile detention facility, regional jail, or county jail, to include youth development center, clinical treatment facility, residential treatment facility, community-based facility, boarding home, and group home; create new section of Chapter 197 to provide that any statement made by sex offenders during treatment cannot be admissible against the person in any criminal proceeding; provide that any statement made which indicates a child being or about to be abused should be reported; amend KRS 413.249, relating to actions relating to childhood sexual abuse or childhood sexual assault, to say that a civil action for recovery of damages shall not be subjected to a period of limitation and may be commenced at any time; amend KRS 431.005 to say that a peace officer may arrest a person without a warrant but must have probable cause to believe that the person is a sex offender who has neglected to comply with the Kentucky Sex Offender Registry requirements, based on information received from the Law Information Network of Kentucky; define "peace officer" as a certified peace officer; amend KRS 431.517, relating to authorizations for home incarceration as a form of pretrial release, to add various provisions for pretrial release; amend KRS 431.520 to require the court to consider electronic monitoring and home incarceration and to take steps to prevent the person from committing any crime while released; amend KRS 439.265, relating to sex crime procedures, to omit not suspending a sentence if a defendant has been convicted of an offense or criminal attempt to commit any; amend KRS 439.3401, relating to parole for violent offenders, to define what a "violent offender" means; amend KRS 441.046, relating to fingerprinting of persons in adult or juvenile detention facilities, to require fingerprinting of arrested persons prior to the person's release from custody and to require that these fingerprints be transmitted to the Kentucky State Police for review; specify procedure when a jailer fails to comply; create new section of Chapter 510 relating to sexual offenses to add that testimonies of a witness or victim who is 18 years old shall be preserved under seal; require prosecution and defense to return sealed copies at the end of the case; amend KRS 510.010, relating to sex crime definitions, to change definitions of "foreign object"; amend KRS 510.020, relating to lack of consent, to add that a person is incapable of consent when he or she is under governmental custody, or on probation or on parole; amend KRS 510.060, relating to rape in the third degree, to include the use of authority to engage in sexual intercourse with a minor; amend KRS 510.090,relating to sodomy in the third degree, to include the use of authority to engage in sexual intercourse with a minor; amend KRS 510.110, relating to sexual abuse in the first degree, to include Class A felony if victim is less than 12 years old; amend KRS 510.120, relating to sexual abuse in the second degree, to include the use of authority to subject a minor to sexual contact; create a new section of Chapter 519 relating to obstruction of public administration, to include an explanation of tampering with a prisoner monitoring device which is a Class D felony; amend KRS 520.110, relating to custody offenses, to include the use of affirmative action; amend KRS 520.120, relating to hindering prosecution or apprehension in the first degree, to include rendering assistance to another; amend KRS 530.020, relating to incest, to include Class A, B, and C felonies; amend KRS 530.064, relating to unlawful transactions with a minor in the first degree, to include illegal controlled substance activity; amend KRS 531.335, relating to possession of matter portraying a sexual performance by a minor, to omit Class A and D felonies; amend KRS 531.340, relating to distribution of matter portraying a sexual performance by a minor, to add she and her; require Class C felony for subsequent offenses; amend KRS 532.025, to include sexual abuse in the first degree; require aggravating circumstances to include murder against a child less than 12 years of age; amend KRS 532.043, relating to requirements of conditional discharge for certain felonies, to add provisions regarding minors and felony offenses; require five years instead of three years for conditional discharge; amend KRS 532.080, relating to persistent felony offender sentencing, to include one or more felony sex crimes and one or more felonies under first degree offense and have life without parole for 25 years; amend KRS 532.110, relating to concurrent and consecutive terms of imprisonment ,to include sentence violators with two or more sexual offenses involving two or more victims; amend KRS 533.030 to include relocating expenses for safety; amend KRS 533.250, relating to pretrial diversion program in each judicial circuit, to make a person ineligible who has committed a sex crime; amend KRS 605.090, relating to alternative treatment for committed children, to include disclosing and sharing information for protecting any child; amend various sections to make technical corrections.

Summary Impact -- Indicate affected service levels, workloads, staff and program areas (describe any coordination issues with other state/external agencies or groups): 

A sex offender registrant would be required to move outside of 1,000 feet of any school Playground or day care on the effective date of the legislation.  Failure to do so will be a Class A misdemeanor for the first offense and a Class D felony for the subsequent offense.  A residence is defined as any place a person sleeps.

An offender would be required to report to the appropriate Probation and Parole office to be fingerprinted and have a photo taken. Upon relocation, the registrant shall go to the Probation and Parole office within 5 working days of their relocation.   A registrant would be required to report to the appropriate Probation and Parole office one time every 2 years for an updated photo to be taken.  The photo would be sent to the State Police in Frankfort. A registrant would be required to report to the appropriate local probation and parole office in the county to which the offender moves within five days or relocation.  All provisions would require man power hours from officers in the Probation and Parole offices.  Forms currently used for registration of an individual would need to be modified in order to meet the requirements for obtaining proper information on a person living in their vehicle or who is homeless. Training would need to be provided for officers in each of the offices on proper fingerprinting techniques.  

Any person required to register and who violates the provisions of the law or who provides false misleading or incomplete information is guilty of a Class D felony for the first offense.  The amendments would change the subsequent offenses to a Class C felony.   This could result in an increase in persons violating their parole as well as an increase in persons incarcerated on a new commitment for violation of the registration requirements and longer periods of incarceration.  

Probation and Parole Offices along with several other organizations and law enforcement agencies would be required to investigate noncompliance of an offender on the registry.  This would have a small impact on the Probation and Parole officers who will be working specifically with Sex Offenders by ensuring that all persons placed on probation and Parole for offenses that require registration are in compliance. Funding for Officers to work specifically with Sex Offenders is in the current budget request. 

As the Department of Corrections does not handle pre-trial releases, the provisions for placing a person on house arrest would not effect the Department.  This would fall to the Administrative Office of the Courts for implementation and monitoring.   

The legislation would require that each probation and parole officer be trained in the requirements of the sexual offender registration laws and be able to register or re-register offenders as well as answer questions on the sexual offender registration law and the requirements.   The Justice Cabinet shall provide each probation and parole office with sufficient copies of the sex offender registration statutes and the administrative regulations concerning it, a brochure explaining  the requirements of the sex offender registration laws and regulations, registration forms, fingerprint cards, and other documents and supplies as needed to register sexual offenders.  

The definitions of a “violent offender” have been modified to include any person who has been convicted of or pled guilty to the commission of: A Class A felony; A Class B felony involving the death of the victim or serious physical injury to a victim;  The commission or attempted commission of a felony sexual offense in KRS Chapter 510; Use of a minor in a sexual performance as described in KRS 531.310; Promoting a sexual performance by a minor as described in KRS 531.320; Unlawful transaction with a minor in the first degree as described in subsection (1)(a) of Section 38 of this Act; Promoting prostitution in the first degree as described in KRS 529.030(1)(b); Criminal abuse in the first degree as described in KRS 508.100; Burglary in the first degree accompanied by the commission or attempted commission of an assault described in KRS 508.010, 508.020. 508.032, or 508.060; Burglary in the first degree accompanied by commission or attempted commission of kidnapping as prohibited by KRS 509.040; or Robbery in the first degree .Each of these additions would require that the offender convicted under these statutes would have to serve out 85% of their sentence before being eligible for parole or any type of discharge.  
Prior to an offenders release the Department of Corrections would be required to fingerprint and send the fingerprints to the Kentucky State Police.  The jails would be required to do this as well.  If a jailer was not compliant with the requirement, the Kentucky State Police would notify the Department of Corrections.  The Department would issue a formal written warning to the jailer that would set consequences for continued failure to comply.  If a Jailer intentionally failed to comply with the requirements the Department would have the authority to withhold the state financial contribution and could require the jailer to return funds.  The Division of Local Facilities within the Department of Corrections would be charged with ensuring compliance from jailers and with issuing letters as required.   

A person would be incapable of consent for a sexual act if under the care or custody of a state or local agency pursuant to a court order and the actor is employed by or working for the state or local agency.  Or if the person is placed on probation or parole when the actor is charged with the offenses of custodial sexual misconduct in the first degree or custodial sexual misconduct in the second degree.  This amendment will provide protection for those in the custody of the Department of Corrections from sexual misconduct from staff.  Kentucky is one of a handful of states that does not currently have a Class D felony on the books for such an offense. 

A person would be guilty of a Class D felony for tampering with or disables, deactivates, removes, damages or destroys any prisoner electronic monitoring device.  This may result in additional time incarcerated for an individual who tampers with a device as this would also be a parole violation.  

The penalties for Incest would be expanded to include a Class B felony and a Class A felony.  This would have the effect of increasing the sentence of a person convicted of incest’s  anywhere from 10 years up to 50 years or life.  

Unlawful transaction with a minor would be broken into two sections.  The first (a) dealing with illegal sexual activity with a minor.  The second section (b) would deal with a person who engages in illegal controlled substance activity other than activity involving marijuana.    This would help resolve some of the problems that occur currently under this statute that has required persons convicted of Unlawful transaction with a minor 1st degree to attend sex offender treatment.  However other drug offenses are not covered under this language.  Persons that were convicted under this section who were involved with drugs other than marijuana could not receive their good time credit due to their not attending the sex offender treatment program, which they were not eligible to attend.  

Distributing or advertising material portraying a sexual performance by a minor would be a Class D felony for the first offense and a Class C felony for subsequent offenses.  This would increase the amount of time an offender would spend incarcerated for subsequent offenses.  

 In addition to the penalties authorized by law, any person convicted of, pleading guilty to, or entering an Alford plea to a felony offense under KRS 508.140(1)(a)2.a., KRS Chapter 510, KRS 529.030, 530.020, subsection (1)(a) of Section 31 of this Act, an offense under KRS Chapter 531 involving a minor, or a felony offense as defined in KRS 502.020 or KRS Chapter 506 which shall be subject to a period of conditional discharge following release from incarceration upon expiration of sentence or upon or completion of parole for 5 years.  

The definition of a persistent felony offender would be modified to include a person with one or more felony sex crimes and who is then convicted of any one or more felonies.   This would result in sentencing occurring on a felony level one step higher then the offense committed.  If a person previously convicted of a sex crime and that person is convicted of a subsequent sex crime that person may receive one of the following sentences.  That person shall not be sentenced to less than 20 years and no more then 50, or life imprisonment or life imprisonment with out parole for 25, or life imprisonment with out parole.  

The sentence of an offender convicted of two or more sexual offenses involving two or more victims shall run consecutively.  This has the potential of doubling an offender’s sentence.  

Fiscal Impact -- Also include increased/decreased administrative cost and whether new fund sources would be required (identify fund sources, and GOPM staff person consulted): 
The proposed legislation will prove beneficial to the Department of Corrections by providing the tools and means necessary to ensure proper supervision of offenders who fall under the proposed legislation.  The Department of Corrections has recognized the benefits of the proposed legislation and has determined that the benefits outweigh the anticipated costs.  

While there will be some impact on the number of person incarcerated, it would appear to be minimal.  Many offenders incarcerated under these laws serve the majority of their time and are not often released by the Parole Board.  

While the proposed legislation requires that each Probation and Parole Officer be able to register sex offenders and explain the regulations, the Department of Corrections is seeking to establish an appropriate number of Sex Offender Supervision Officers in each District to ensure the proper management of the sex offender case load and maintain reasonable number of offenders on the regular case load of officers.  In order to meet the rigorous requirements of sex offender caseloads the Department of Corrections will need specially trained officers that exclusively manage no more that fifty sex offenders each.  Sex Offender Officers would administer the daily compliance issues proposed in the legislation. In addition to the 109 Probation and Parole officers requested in the Governor's budget, thirty additional Sex Offender Officers will be needed to ensure that the sex offender caseloads are one officer to fifty offenders.  The cost for these additional 30 officers during the first year is anticipated to be $1,369,522.80.  

In addition to the 30 Sex Offender Officers, the Department of Corrections would need 5 sex offender treatment clinicians.  These clinicians would provide treatment and follow up counseling with offenders to help reduce potential to re-offend.  The cost for the first year would be $222,810.90

NOTE:  In all cases, consideration should be given to the cumulative impact of all bills that increase the felon population or that impose new obligations on the Department of Corrections

Will Administrative Regulations be required or will existing regulations need revision?    

Yes  

No
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