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AN ACT relating to health services.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 216.555 is amended to read as follows:

(1)
If upon inspection or investigation the cabinet determines that a long-term care facility has violated the regulations, standards, and requirements as set forth by the cabinet pursuant to the provisions of KRS 216.510 to 216.525, KRS 216B.042, or applicable federal laws and regulations governing the certification of a long-term care facility under Title 18 or 19 of the Social Security Act and such violation has been classified in KRS 216.557, the cabinet shall immediately issue a citation to the licensee of the long-term care facility. Each notice of citation[violation] shall be prepared in writing and shall specify the nature of the violation, and the statutory provision or regulation alleged to have been violated.

(2)
The cabinet shall report to the Legislative Research Commission by August 30 of each year on the number and type of citations issued in the previous state fiscal year. The report shall designate the number of citations and penalties issued related to staffing deficiencies.
Section 2.   KRS 216.557 is amended to read as follows:

Citations issued pursuant to KRS 216.537 to 216.590 shall be classified according to the nature of the violation as follows:

(1)
Type "A" citation[violation] means a violation by a long-term care facility of the regulation, standards, and requirements as set forth by the cabinet pursuant to[ KRS 216.563 or] the provisions of KRS 216.510 to 216.525, KRS 216B.042, or applicable federal laws and regulations governing the certification of a long-term care facility under Title 18 or 19 of the Social Security Act, which presents an imminent danger to any resident of a long-term care facility and creates substantial risk that death or serious mental or physical harm to a resident will occur. A Type A citation[violation] shall be abated or eliminated immediately, unless a fixed period of time not to exceed ten (10) days, as determined by the cabinet, is required for correction, provided the facility has implemented measures to protect the health and safety of residents. A Type A citation[violation] is subject to a civil penalty in an amount not less than one thousand dollars ($1,000) nor more than five thousand dollars ($5,000)[ for each and every violation. A facility that is assessed a civil monetary penalty in accordance with applicable federal laws and regulations under Title 18 or 19 of the Federal Social Security Act shall not be subject to the civil monetary penalty established in this subsection for the same violation].

(2)
Type "B" citation[violation] means a violation by a long-term care facility of the regulations, standards, and requirements as set forth by the cabinet pursuant to[ KRS 216.563 or] the provisions of KRS 216.510 to 216.525, KRS 216B.042, or applicable federal laws and regulations governing the certification of a long-term care facility under Title 18 or 19 of the Social Security Act, which presents a direct or immediate relationship to the health, safety, or security of any resident, but which does not create an imminent danger. A Type B citation[violation] is subject to a civil penalty in an amount not less than five hundred dollars ($500)[one hundred dollars ($100)] nor more than one thousand dollars ($1,000)[five hundred dollars ($500) for each and every violation]. A[ citation for a] Type B citation[violation] shall specify the time within which the citation[violation] is required to be corrected as approved or determined by the cabinet.[ If a Type B violation is corrected within the time specified, no civil penalty shall be imposed. A facility that is assessed a civil monetary penalty in accordance with applicable federal laws and regulations under Title 18 or 19 of the Federal Social Security Act shall not be subject to the civil monetary penalty established in this subsection for the same violation.]
Section 3.   KRS 216.560 is amended to read as follows:

(1)
If a licensee has failed to correct a Type A citation[violation] within the time specified for correction[ by the cabinet], the cabinet shall assess the licensee a civil penalty in the amount of five hundred dollars ($500) for each day that the citation[deficiency] continues beyond the date specified for correction.[ Application for an extension of time, not to exceed ten (10) days, may be granted by the cabinet upon a showing by the licensee that adequate arrangements have been made to protect the health and safety of the residents. A facility that is assessed a civil monetary penalty in accordance with applicable federal laws and regulations under Title 18 or 19 of the Federal Social Security Act shall not be subject to the civil monetary penalty established in this subsection for the same violation.]
(2)
If a licensee has failed to correct a Type B citation[violation] within the time specified for correction[ by the cabinet], the cabinet shall assess the licensee a civil penalty in the amount of two hundred dollars ($200) for each day that the deficiency continues beyond the date specified for correction.[ Application for an extension of time, not to exceed (10) days, may be granted by the cabinet upon a showing by the licensee that adequate arrangements have been made to protect the health and safety of the residents. A facility that is assessed a civil monetary penalty in accordance with applicable federal laws and regulations under Title 18 or 19 of the Federal Social Security Act shall not be subject to the civil monetary penalty established in this subsection for the same violation.]
(3)
The civil penalties authorized by KRS 216.537 to 216.590 shall be trebled when a licensee has received a Type A citation or Type B citation[ for violating a statute or regulation for which it has received a citation] during the previous twelve (12) months or when the subject matter of the citation was caused by or relates to a failure by the facility to maintain sufficient nursing or direct care staff to provide supervision, nursing, direct care, and related services to attain or maintain the highest practicable physical, mental, and psychosocial well-being of each resident. Any fine administered under this subsection shall be reported by the facility's administrator to the facility's board of directors or other appropriate governing entity at the next regular meeting of the governing board, including whether or not the facility is appealing the citation and the result of the appeal.

(4)
Payment of penalties shall not be made from moneys used for direct patient care nor shall the payment of penalties be a reimbursable cost under Medicaid or Medicare.

(5)
KRS 216B.990(3) shall not apply to the offenses defined herein.

(6)
A personal care home that is assessed a civil monetary penalty for a Type A or Type B citation may[shall] have the amount of the penalty reduced by the dollar amount that the facility can verify was used to correct the deficiency, if:

(a)
The condition resulting in the deficiency citation existed for less than thirty (30) days prior to the date of the citation; and[or]
(b)
The facility has corrected the citation within the time specified by the cabinet[not intentionally delayed correcting the deficiency to secure a reduction in a penalty that might subsequently be assessed].

(7)
(a)
All civil penalties[administrative fines] collected by the cabinet pursuant to KRS 216.537 to 216.590 shall be deposited in the Long-Term Care Facility Education and Improvement[Kentucky nursing incentive scholarship] Fund, which is hereby created. Trust fund amounts not expended at the close of a fiscal year shall not lapse but shall be carried forward to the next fiscal year. Any interest earnings of the trust fund shall become a part of the trust fund and shall not lapse. Moneys transferred to the trust fund pursuant to this subsection are hereby appropriated for the purposes set forth in paragraph (b) of this subsection[, and the balance of that fund shall not lapse at the end of the fiscal year to the general fund].

(b)
The Office of Inspector General shall establish a program and utilize the Long-Term Care Facility Education and Improvement Fund solely for the purpose of improving the quality of care and quality of life to long-term care residents by providing:
1.
Information and education on health care standards and compliance to Kentucky long-term care providers; or

2.
Training for personnel of the Office of Inspector General, providers, and long-term care ombudsmen on quality of care issues.
(c)
The Office of Inspector General shall not use this fund for any operating costs of the office, except for the purposes provided in paragraph (b) of this subsection and shall report the use of the funds from the prior fiscal year to the Interim Joint Committee on Health and Welfare by August 30 of each year. The cabinet shall make the report available to the public upon request.
(8)
All civil penalties for which a final order of the cabinet has been issued shall be immediately due and payable. All civil penalties that are due shall be paid as a condition precedent to renewal of the facility's license.

Section 4.   KRS 216.565 is amended to read as follows:

In determining the amount of the initial penalty to be imposed under KRS 216.537 to 216.590, the cabinet shall consider at least the following factors: 

(1)
The gravity of the violation, including the potential[probability] that death or serious physical or mental harm to a resident will result or has resulted; the severity of the actual or potential harm, and the number of residents affected by the violation[extent to which the provisions of the applicable statutes or regulations were violated]; 

(2)
The reasonable diligence exercised by the licensee in the identification, reporting, and correction of the facts and circumstances underlying the citation, and the timeliness of corrective action[efforts to correct violations]; 

(3)
The number and type of violations forming the basis for the citation, and whether or not the violations had been previously cited[previous violations committed by the licensee]; and

(4)
The amount of assessment that is warranted in relation to the threat or outcome, including that which is necessary to insure immediate and continued compliance. 

Section 5.   KRS 216.567 is amended to read as follows:

(1)
The manner in which appeals are presented from any decision on ratings, citations, or penalties pursuant to KRS 216.537 to 216.590 shall be in accordance with KRS Chapter 13B.

(2)
The secretary shall appoint one (1) or more impartial hearing officers to hear and decide upon appealed decisions. The hearing officer shall issue finding of fact, conclusions of law, and a recommended order. The secretary of the cabinet shall issue a final order in accordance with KRS 13B.120[The decision of the hearing officer shall be the final order of the cabinet].

(3)
Any party aggrieved by a final order may seek judicial review by filing a petition in the Franklin Circuit Court in accordance with KRS 13B.140 and 13B.150.

(4)
The appeal of a citation or penalty shall not stay enforcement or correction of a citation or payment of a penalty.

Section 6.   KRS 216.577 is amended to read as follows:

Upon a finding that conditions in a long-term care facility constitute a Type A citation[violation], and the licensee fails to correct the violation within the time specified for correction by the cabinet, the secretary shall take at least one (1) of the following actions with respect to the facility in addition to the issuance of a citation, or the assessment of a civil penalty therefor:

(1)
Institute proceedings to obtain an order compelling compliance with the regulations, standards, or requirements as set forth by the Kentucky Health Facilities and Health Services Certificate of Need and Licensure Board, the provisions of KRS 216.510 to 216.525, or applicable federal laws and regulations governing the certification of a long-term care facility under Title 18 or 19 of the Social Security Act;

(2)
Institute injunctive proceedings in Circuit Court to terminate the operation of the facility; or

(3)
Selectively transfer residents whose care needs are not being adequately met by the long-term care facility.

Section 7.   KRS 314.027 is amended to read as follows:

(1)
The Kentucky nursing incentive scholarship fund is hereby created. Trust fund amounts not expended at the close of a fiscal year shall not lapse but shall be carried forward to the next fiscal year. Any interest earnings of the trust fund shall become a part of the trust fund and shall not lapse. Moneys transferred to the trust fund pursuant to this section are hereby appropriated for the purposes set forth in this section.

(2)
Funding for the Kentucky nursing incentive scholarship fund shall be supplied partly by funds received from[ penalties and fines, to include, but not be limited to,] certificate of need penalties pursuant to KRS[assessed on primary care centers, hospitals, nursing facilities, and skilled and intermediate care nursing homes under the provisions of KRS 216.560 and] 216B.131(2).

(3)[(2)]
Additional funding shall be provided by an assessment of five dollars ($5) to be added to each nurse licensure renewal application fee payable to the board, proceeds of which shall be annually allocated to the Kentucky nursing incentive scholarship fund.

(4)[(3)]
The board may cancel any contract between it and any applicant or recipient upon failure by the applicant or recipient to meet requirements of KRS 314.025 to 314.027 or board administrative regulations. Failure to complete the terms of the contract shall subject the applicant to legal action for the recovery of all assistance provided, together with attorney fees and interest at a compound rate of eight percent (8%) from the date of disbursement from the Kentucky nursing incentive scholarship fund.

Section 8.   The following KRS section is repealed:

216.563   Publication of proposed regulations.
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