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AN ACT relating to coal miners.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 351 IS CREATED TO READ AS FOLLOWS:

(1)
As part of the state regulatory program for mine safety, the commissioner for natural resources shall establish a mandatory drug and alcohol testing program for coal miners. Coal miners shall be deemed to be in the performance of safety-sensitive duties in which impairment from drugs or alcohol would threaten the health or safety of other miners or other employees at the mine.

(2)
The mandatory drug and alcohol testing program shall require all coal miners to submit to drug and alcohol testing under the following conditions:

(a)
Pre-employment testing as a condition of employment; 

(b)
Post-accident;

(c)
Return-to-work; and

(d)
If a reasonable suspicion exists that the miner is impaired from drugs or alcohol.
(3)
The mandatory drug and alcohol testing program shall include return-to-work procedures for miners who have tested positive for drugs or alcohol and who have worked longer than ninety (90) days. Miners employed less than ninety (90) days shall be considered under probation, and shall be terminated if the miner tests positive for drugs or alcohol on a pre-employment test, a test under reasonable suspicion of impairment from drugs or alcohol, or a post-accident test. 

(4)
Return-to-work procedures, at minimum, shall require: 

(a)
An employer to provide an employee assistance program (EAP) or to contract with private licensed professionals to provide drug and alcohol treatment to the miner. The employee assistance program or private licensed professional shall provide the employer with a "fitness-for-duty" evaluation; and 

(b)
A negative result on drug and alcohol testing be obtained before a miner can return to work. 
(5)
Within ninety (90) days after the effective date of this Act, the commissioner shall promulgate administrative regulations to implement a mandatory drug and alcohol testing program, maximum allowable concentrations for drugs and alcohol, and return-to-work procedures.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 351 IS CREATED TO READ AS FOLLOWS:

(1)
An applicant for a position as a miner shall submit to a mandatory drug and alcohol test administered by the employer and obtain a negative test result prior to commencing work.

(2)
The mandatory drug and alcohol tests shall, at minimum, screen for concentrations of alcohol and the following controlled substances:

(a)
Marijuana metabolites;

(b)
Cocaine metabolites;

(c)
Phencyclidine;

(d)
Amphetamines; and

(e)
Opiate metabolites.
(3)
The commissioner shall require that employers use a drug testing laboratory located in the United States that is certified by the National Laboratory Certification Program United States Department of Health and Human Services, and employers may contract with certified laboratories to collect samples and perform analysis and medical review of the laboratory results in conformance with this section and any administrative regulations promulgated thereto.

(4)
The department shall promulgate administrative regulations to establish cutoff concentrations for drugs and alcohol and shall compile a list of certified laboratories that perform drug and alcohol testing services that shall be available to employers that are subject to the mandatory drug and alcohol testing program.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 351 IS CREATED TO READ AS FOLLOWS:

(1)
Any employer of a coal miner working at the employer's licensed coal mine shall comply with all provisions of this chapter and any administrative regulations promulgated thereto. 

(2)
An employer shall provide new and current miners with information about the mandatory drug and alcohol testing program. Each employer shall inform miners of their rights and responsibilities under the program and that refusal to comply with testing shall constitute grounds for termination of employment.

(3)
An employer shall institute mandatory drug and alcohol testing of miners. In addition, the department shall require post-accident testing of employees in the immediate vicinity of an accident at a coal mine that involved bodily injury or loss of life. It shall be unlawful for any person to alter an accident scene in any manner that impairs the commissioner from conducting an investigation of the accident. Except for return-to-work testing, all drug and alcohol testing shall be at the expense of the employer.

(4)
An employer shall immediately remove, and may terminate, a miner who tests positive for:

(a)
Any of the controlled substances listed in subsection (2) of Section 2 of this Act; or

(b)
Concentrations of alcohol greater than the maximum allowable concentrations set forth in administrative regulation.
(5)
An employer shall not allow a nonprobationary employee who tests positive for drugs or alcohol to resume responsibilities until he or she: 

(a)
Successfully completes a return-to-work program; and 

(b)
Tests negative on a subsequent drug and alcohol test.
(6)
An employer shall maintain records of drug and alcohol testing results for individual employees, which shall be kept confidential, except that the records shall be open to inspection by the Office of Mine Safety and Licensing or when compelled by a court of competent jurisdiction. 

(7)
Drug and alcohol testing records shall not be subject to inspection by the public under the Kentucky Open Records Act. An employer shall maintain records of verified positive drug or alcohol test results, miner refusals to take mandatory tests, and fitness for duty evaluations for a minimum of five (5) years. 

(8)
No employer or miner shall change or disregard the results of a drug and alcohol test or adulterate a specimen obtained for the purposes of drug and alcohol testing.

(9)
An employer may require miners to sign forms consenting to the mandatory drug and alcohol testing requirements as a condition of employment, and may place a nonprobationary miner on leave or terminate any probationary or nonprobationary miner who refuses to take a mandated drug and alcohol test.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 351 IS CREATED TO READ AS FOLLOWS:

(1)
Any miner that is aggrieved by an action of the employer or the department as a result of testing positive for drugs or alcohol under the mandatory drug and alcohol testing program may: 

(a)
Retest at his or her expense, within fifteen (15) days of receiving notification that the miner tested positive for drugs or alcohol, if the test was performed in conformance with the requirements imposed under subsection (5) of Section 1 of this Act and subsections (2), (3), and (4) of Section 2 of this Act; and

(b)
File a grievance with the Mine Safety Review Commission if the miner obtains a negative result from drug and alcohol retesting under paragraph (a) of this subsection.
(2)
The commissioner may suspend or revoke a mine license or mine certifications for the failure of a licensee or a miner to comply with this section or Section 1, 2, or 3 of this Act.

Section 5.   KRS 351.090 is amended to read as follows:

(1)
The Governor shall appoint an adequate number of mine inspectors to insure at least one (1) inspection per month, for the time that the mine is in operation,[two (2) inspections annually, provided the mine is in operation the entire year or the proportionate thereof,] of all mines in the Commonwealth and sufficient additional inspectors to enable the commissioner to provide adequate surveillance of coal mines where conditions or management policy dictate that more inspections are needed to insure the safety of miners. One (1) or more of the appointees may be designated as electrical mine inspectors. The Governor shall also appoint an adequate number of mine safety analysts and mine safety instructors. The term of office of each mine inspector, each mine safety analyst, each electrical inspector, and each mine safety instructor shall be during the period of capable, efficient service and good behavior.

(2)
All mine inspectors, mine safety analysts, electrical inspectors, and mine safety instructors shall have a thorough knowledge of first aid and mine rescue and be able to instruct in first aid and mine rescue, and shall possess thoroughly the knowledge required of the commissioner by KRS 351.060, and shall have a thorough and practical knowledge of mining gained by at least five (5) years' experience in coal mines in the Commonwealth. All surface mine safety analysts shall have at least five (5) years' experience in surface mines in the Commonwealth. For the purposes of this subsection, a degree in mining engineering from a recognized institution shall be deemed equivalent to two (2) years of practical experience in coal mines or an associate degree in mining technology from a recognized institution shall be deemed equivalent to one (1) year practical experience in coal mines. A person desiring to use a mining engineering or technology degree for practical experience credit shall file proof of having received a degree prior to examination.

(3)
No person shall be appointed to the office of mine inspector, underground mine safety analyst, electrical inspector, or mine safety instructor unless he holds a current mine foreman's certificate. No person shall be appointed to the office of surface mine safety analyst unless he holds a current surface mine foreman's certificate. A person appointed as mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall pass an examination administered by the board. The commissioner may recommend to the Governor applicants for the positions of mine inspector, mine safety analyst, electrical inspector, or mine safety instructor who have successfully passed the examination and are proved by worth, training, and experience to be the most competent of the applicants.

(4)
Mine inspectors, mine safety analysts, electrical inspectors, and mine safety instructors shall be of good moral character and temperate habits and shall not, while holding office, act in any official capacity in operating any coal mine.

(5)
No reimbursement for traveling expenses shall be made except on an itemized accounting for the expenses submitted by inspectors, analysts, and safety instructors who shall verify upon oath that the expenses were incurred in the discharge of their official duties.

(6)
Each mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall take oath, which shall be certified by the officer administering it. The oath, in writing, and the certificate, shall be filed in the office of the Secretary of State.

(7)
Each mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall give bond with surety approved by the Governor.

Section 6.   KRS 351.101 is amended to read as follows:

The General Assembly hereby finds and declares the following:

(1)
The highest priority and concern of the Commonwealth must be the health and safety of the coal industry's most valuable resource, the miner.

(2)
The continued prosperity of the coal industry is of primary importance to the state.

(3)
A high priority must be given to increasing the productivity and competitiveness of the mines in this state.

(4)
An inordinate number of miners are killed or injured during the first few months of their experience in a mine,[ and] upon acquiring new work assignments in a mine, and due to use of or impairment from alcohol or controlled substances.

(5)
These injuries result in the loss of life and serious injury to miners and are an impediment to the future growth of the state's coal industry.

(6)
Mining is a technical occupation with various specialties requiring individualized training and education.

(7)
Injuries can be reduced through proper miner training, education, and certification, as well as the implementation of a mandatory drug and alcohol testing program for coal miners.

(8)
Mine safety can be improved by the imposition and enforcement of sanctions against licensed premises and certified and noncertified personnel whose willful and repeated violations of mine safety laws place miners in imminent danger of serious injury or death.

Section 7.   KRS 351.102 is amended to read as follows:

(1)
No person shall be assigned mining duties by a licensee as a laborer or supervisor unless:
(a)
The person holds a valid certificate of competency and qualification or a valid permit as trainee issued in accordance with this section; and

(b)
The person has tested negative for the presence of alcohol and controlled substances or has successfully completed return-to-duty requirements, including having obtained a verified negative test result.

(2)
A permit as trainee miner shall be issued by the commissioner to any person who has completed a program of education of a minimum of forty (40) hours for underground mining or twenty-four (24) hours for surface mining comprised of sixteen (16) hours of classroom training and eight (8) hours of mine specifics or who has completed a certified mine technology program and has passed an examination approved by the commissioner. An additional eight (8) hours of mine-specific training shall be administered to the trainee miner by the licensee, which training shall be documented on a form approved by the commissioner. This education and training program shall be determined and established by the board, as provided in KRS 351.106.

(3)
Trainee miners shall work within the sight and sound of a certified miner.

(4)
Any miner holding a certificate of competency and qualification may have one (1) person working with him and under his direction as a trainee miner. Any person certified as a mine foreman or assistant mine foreman shall have no more than five (5) persons working under his supervision or direction as trainee miners for the purpose of learning and being instructed in the duties of underground coal mining.

(5)
A certificate of competency and qualification as a miner shall be issued by the commissioner to any person who has a minimum of forty-five (45) working days' experience within a thirty-six (36) month period as a trainee miner and demonstrated competence as a miner.

(6)
All examinations for the certification of a miner shall be of a practical nature and shall determine the competency and qualification of the applicant to engage in the mining of coal with reasonable safety to himself and his fellow employees. The examination may be given orally, upon approval by the commissioner, if the miner is unable to read or comprehend a written examination. Applicants seeking miner certification also shall receive information about workplace drug and alcohol testing requirements for coal miners.
(7)
Examinations shall be held in any district office during regular business hours.

(8)
If the commissioner or his authorized representative finds that an applicant is not qualified and competent, he shall notify the applicant not more than ten (10) days after the date of examination.

(9)
Any applicant aggrieved by an action of the commissioner or his authorized representative in failing or refusing to issue a certificate of qualification and competency shall, within ten (10) days of notice of the action complained of, appeal to the commissioner who shall either affirm the action or issue the certificate to the applicant.

(10)
If the applicant is aggrieved by the action of the commissioner, he may appeal to the commission which shall hold a hearing on the matter in accordance with KRS Chapter 13B.

(11)
The applicant may appeal from the final order of the commission by filing in the Franklin Circuit Court a petition for appeal in accordance with KRS Chapter 13B.

Section 8.   KRS 351.140 is amended to read as follows:

Each mine inspector shall give his entire time and attention to the duties of his office, which shall consist of the following:

(1)
Inspecting mines and aiding, under the direction of the commissioner, in carrying out and enforcing the provisions of the law relating to the inspection of mines;

(2)
Training officials and workmen in and about the mines in first aid and mine rescue methods;

(3)
Advising officials and workmen in methods pertaining to safety in all its phases and in methods pertaining to the prevention of mine fires and explosions;

(4)
Taking charge of mine rescue and recovery work whenever a mine fire, mine explosion or other serious accident occurs within his district, and the commissioner is not present, and assisting in such work in other districts when so directed by the commissioner;

(5)
Reopening mines or portions of mines that have been sealed on account of fire or any other cause, when directed by the commissioner to do so;

(6)
Inspecting monthly each mine in his district[ at least once every six (6) months], or more often if practicable and if funds permit, and whenever any danger to the workmen may exist; making a personal examination of the interior of each mine with respect to ventilation, drainage, roof control, blasting, electricity, escapeways, and general security, and also a personal examination of the outside facilities of the mine; and in gassy mines below the water table, inspections shall be more frequent, and as often as practical whenever any danger to workmen is indicated by a previous inspection.  Such inspections shall involve at least two (2) inspectors. The inspectors shall locate themselves in different sections of the mine in order to determine the effectiveness and reliability of the ventilation system. Each section of the mine shall be so inspected;

(7)
It shall be permissible for a mine inspector to inspect any coal preparation plant or surface facility of any mining operation of coal including any overland coal belts; and

(8)
A mine inspector shall have the express authority to enter upon the premises of and inspect any coal mine, including any overland coal belts, at any reasonable time.

Section 9.   KRS 351.170 is amended to read as follows:

The licensee of each commercial coal mine shall give at the end of each calendar year accurate information, on blank forms furnished by the commissioner, as to the number of accidents that have occurred, the number of persons employed, the number of miners who tested positive for drugs or alcohol, the tons of coal mined, and any other related information that the commissioner requests.

Section 10.   KRS 351.193 is amended to read as follows:

No miner shall be required to operate any equipment or work in any condition which he reasonably believes to be unsafe. If the miner invokes his or her safety rights under this section, the miner shall have the right to be relieved from the assignment in dispute. The employee may be assigned to correct the condition or may be assigned to other duties until such time as the condition is resolved or corrected. No other miner shall be assigned to perform this job until the condition is corrected. The miner or his authorized representative and the company shall review the condition immediately and attempt to resolve the dispute.  Should the miner not have an authorized representative, he may represent himself in the dispute. If the dispute is not settled by the company and the miner or his or her authorized representative, either party reserves the right to call in the commissioner or his authorized representative immediately and the dispute shall be settled on the basis of the inspector's finding with a written copy of his finding given to the company and the miner and his authorized representative. In the event no representative of the miner exists, the employee shall have the right to have the dispute resolved based on the inspector's findings. No disciplinary action shall be taken against a miner by a licensee unless the miner is found by the commissioner or his authorized representative to have acted in bad faith and without good cause in making an allegation as to unsafe equipment or working conditions. Any miner that is discriminated against or terminated by an employer for exercising his or her rights under this section shall have a right to file a complaint and obtain an investigation and determination from the Office of Mine Safety and Licensing. If the Office of Mine Safety and Licensing finds against the complainant then there shall be a right of appeal to the Mine Safety Review Commission.
Section 11.   KRS 352.210 is amended to read as follows:

No person shall knowingly injure any shaft, lamp, instrument, air course or brattice, obstruct or throw open airways, disturb any part of the machinery or appliances, open a door used for directing ventilation without closing it afterwards, enter any part of a mine against caution, disobey any order given in carrying out any of the provisions of KRS Chapter 351 or 352, do any act endangering the life or health of any person employed in the mine or endangering the security of the mine. It shall be unlawful to[No person shall] enter or be on any mine property while intoxicated or under the influence of alcohol or a controlled substance.  No alcoholic beverage or controlled substance shall be permitted in or about any mine; provided, however, this shall not apply to private vehicles driven to and from the mine. If an employer or an operator has reasonable suspicion that a miner is intoxicated or under the influence of alcohol or a controlled substance, the employer may require the miner to take a drug or alcohol test.
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